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In an action upon a policy of marine insurance, the protest, a copy of which 
was served with the proofs of loss, as the basis of the plaintiff's claim for 
the sum insured, was held admissible on behalf of the defendant. 


The fact that such protest is not actually attached to the proofs of loss is im- 
material, if it is referred to and described therein so that it may be iden 
tified. 

Statements of the master made at the time the notary was reducing the pro- 
test to writing, explanatory of certain words used therein, are admissible 
as part of the res geste. 
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A Canadian steamer, navigating Canadian waters, between two Canadian 
ports, is bound to comply with the statute of Canada with respect to the 
navigation of her waters; and an American insurance company, carrying 
a policy upon such steamer, must be held to have contemplated its require- 
ments. 


In the absence of an express stipulation in the policy, the underwriter is lia- 
ble for losses resulting from negligence not amounting to barratry. 


The violation of a statutory obligation, or a proved neglect to conform to the 
requirements of good seamanship, followed immediately by a disaster, 
raises the presumption that such neglect caused or contributed to it. This 
rule applies as well to actions upon policies of insurance as to actions for 
negligence. 

A steamer provided with a defective compass, while running, in violation of 
law, at full speed in a fog, stranded upon a well-known reef. Held, That 
the violation of law and the unseaworthiness of the steamer raised the 
presumption that the stranding was the consequence of negligence and 
unseaworthiness, and were the proximate causes thereof. 

A steamer equipped with a defective compass is unseaworthy, and, so far as 
such unseaworthiness is a defense to the underwriter, it is immaterial 
whether it is known to the owner or not. 


This was an action upon a policy of insurance, whereby the 
defendant insured the steamer Spartan in the sum of $10,000 against 
all losses occasioned by perils of the sea, “excepting all perils, 
losses, misfortunes, or expenses consequent upon and arising from 
or caused by the following or legally excluded causes, viz.: Dam- 
ages that may be done by the vessel hereby insured to any other 
vessel or property; incompetency of the master or insufficiency of 
the crew, or want of ordinary care and skill in navigating said 
vessel, and in loading, stowing, and securing the cargo of said 
vessel; rottenness, inherent defects, overloading, and all other unsea- 
worthiness; theft, barratry, or robbery.” At the time of the loss, 
the Sparian was in the service of the Owen Sound Steamship Com- 
pany, which had chartered her from the plaintiff in this case. The 
loss occurred June 19, 1883, while the steamer was bound upon her 
trip from Silver Islet, upon the north shore of Lake Superior, to 
Owen Sound, Ontario. When she left her port of departure, the 
weather was fair, and the steamer took a direct course for White- 
fish Point by way of Passage Island. Midway between Silver Islet 
and Passage Island a dense fog arose, which continued more or 
less thick until the time of the stranding. She passed Passage 
Island in safety, and about 8 o’clock in the evening of the 18th was 
put upon a course which should have carried her about seventeen 
miles south of Caribou Island. Her navigation was left in charge 
of the second mate, Mr. Harbottle, who remained on watch until 
about half-past 1 o’clock in the morning of June 19th. Captain 
McGregor, the master, had retired to his berth about 8 o’clock in 
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the evening, after committing the charge of the vessel to Mr. 
Harbottle, and giving that officer the following written instructions 
for the navigation of the steamer: “If it continues thick at 10 o’clock 
p. M., keep her 8. E. by E. until 3 a. m.: then keep her 8. E. by E. 4 
E. small, etc. If it clears, continue on your course 8S. E. by E. 4 E.”’ 
The fog continued dense during the second mate’s watch, and the 
steamer, under the instructions given, was run at full speed on the 
prescribed course, which was a quarter of a point more southerly 
than usual. About half-past 1 o’clock the first mate, Mr. Waggoner, 
came on watch, and relieved Harbottle, the second mate. The vessel 
was then running at full speed. The weather was thick, and the fog 
dense, and so continued all night. She continued to run, at the rate 
of about 13 miles an hour, in a fog so dense that “you could not 
see anything,—you could not see the length of the boat,”’—-as Wag- 
goner stated it, until about 2:20 a. m., somewhat less than an hour 
after the change of watch, when she stranded on Caribou Island, 
and brought up about 400 feet from the shore. The weather was 
still so thick that the land could not be seen. There was no lookout 
maintained on the steamer, and no soundings taken, and the testi- 


mony indicated that “if the vessel had been running at half speed 
she might have been backed off.” The defenses were that the losses 
were occasioned (1) by the want of ordinary care in the navigation of 
the vessel; (2) by her unseaworthiness in running with a defective 
compass. The jury returned a verdict for the defendant. The 
plaintiff moved for a new trial upon the grounds stated in the opin- 
ion of the court. 


F. H. Canrteip, for Plaintiff. 
H. H. Swan, for Defendant. 


Brown, J. It is insisted that the court erred:— 


1. In admitting the protest made by the master and crew after the 
Snartan had been gotten off and taken to Windsor. The protest was 
admitted under the following circumstances: Plaintiff put in evi- 
dence the proofs of loss served upon the defendant. These proofs 
recited that “the said vessel, in the prosecution of a voyage, ran 
ashore on the northeast shore of Caribou Island, and became a wreck 
and total loss, and was duly abandoned by her owners to the in- 
surers, as will appear by certified copies of the protest of her master 
and mariners heretofore served on you herewith.” We think it clear 
that in an action on a policy of insurance the protest is not admissi- 
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ble on behalf of the plaintiff. It is true there are several American 
cases which hold otherwise, but the weight of authority is decidedly 
the other way. The protest stands in the same position as any other 
declaration made in the interest of the party offering it. It is not so 
clear, however, that it may not be put in evidence by the defendant, 
though the better-considered cases hold that it stands in the light of 
an ordinary admission made by an agent, which is not competent as 
against the principal unless it be part of the res geste. But where 
the protest is served with the proofs of loss, and made, in part, the 
basis of plaintiff’s claim against the company, we think he should be 
held as so far making the statements his own that it should be ad- 
mitted against him. It is true, a contrary ruling was made by the 
king’s bench in Senat vs. Porter, 7 Term R., 158; but, notwithstand- 
ing the positive opinion of Lord Kenyon and his associates, the pro- 
priety of this decision may well be questioned. Indeed, we find it 
difficult to reconcile it with Insurance Co. vs. Newton, 22 Wall., 33, 
in which the proofs of loss consisted of affidavits giving the time, 
place, and circumstances of the insured’s death, and the record of the 
finding of the jury upon the coroner’s inquest. These were held ad- 
missible on behalf of the defendant. While the affidavits showed 
the fact of death, they also showed that the deceased committed 
suicide. It was held that, as they were intended for the action of 
the company, the latter had a right to rely upon their truth, and 
that, unless corrected for mistake, the insured was bound by them. 
“Good faith and fair dealing required that the plaintiff should be 
held to representations deliberately made, until it was shown that 
they were made under misapprehension of the facts, or in igno- 
rance of material matters subsequently accertained.” 

The fact that the protest was not attached to the proofs of loss is 
immaterial, for a paper referred to and described in a written in- 
strument, so that it may be identified, is thereby made a part of 
the instrument the same as if it were incorporated with it: In re 
Com’rs Washington Park, 52 N. Y., 181; Tonnele vs. Hall, 4 
mM. X., 1. 

The case of Senat vs. Porter was followed by the same judge in 
Christian vs. Coombe, 2 Esp., 490, and is usually cited by the elemen- 
tary writers upon marine insurance as settling the law upon that sub- 
ject. But the tendency of the American and some of the more recent 
English cases is to hold that, wherever a party has offered or made 
use of the statements of a third person in any legal proceeding as 
the basis of a claim against another, it may be used as an admission 
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against him; thus, in Brickell vs. Hulse, 7 Adol. & E., 454, affidavits 
of third persons, used by a party on motion before a judge, were held 
to be admissible in evidence in a subsequent action against the party 
so using them. The case of Atkins vs. Elwell, 45 N. Y., 753, was an 
action brought to recover damages sustained by the plaintiffs by the 
fraud of the defendant on the sale of aship tothem. After the pur- 
chase, the ship was sent by the plaintiffs to San Francisco; but, en- 
countering bad weather, she put into Rio Janeiro in distress, where 
a protest was made by the master before the consul. The defendant 
expressly denied making any representations as to her soundness, 
and offered in evidence the protest, as showing the statements of the 
master as to the soundness and condition of the ship at the time of 
the disaster. The court held it to be admissible. “It was a solemn 
instrument,” said the court, “made by their agent, for their benefit, 
in the course of his duty. It was used by them in a matter of im- 
portance to them and others. It was used by them upon a question 
which was at issue in the action then upon trial, viz., the condition of 
a vessel at the time at which they in this action allege that she was 
unsound. How much weight should be given to it is not the point 
here. Whatever weight it had, the defendants were entitled to, us 
its statements, adopted by the plaintiffs, and used by them for their 
benefit in one instance, could not be repudiated by them in an- 
other.” See, also, 1 Phil. Ev., 449: Patapsco Ins. Co. vs Southgate, 
5 Pet., 622. In Marine Ins. Co. vs. Stras, 1 Munf., 408; Patterson vs. 
Insurance Co.,3 Har. & J.,71; and Doherty vs. Farris, 2 Yerg., 
73,—the protest was offered by the plaintiff, and of course was ruled 
out. 

In the view we have taken of this question, the fact that the 
master was not the servant of the plaintiff, but of the Owen Sound 
Steamship Company, becomes immaterial, since the plaintiff. by 
making the protest a part of the proofs of loss, has adopted and 
made it its own. It is not admitted at all upon the principle of 
agency. 


2. The fact that the words “fogs and defective compass” are not 
contained in the written part of the protest setting forth the facts of 
the disaster, but are interlined in the printed part, does not affect the 
admissibility of the protest; but we think it meets the objection made 
to the statements of the master at the time the protest was made. 
The witness Waggoner, in answer to the question whether, at the 
time the protest was made, the attention of the master was called to 
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the fact that the compass was defective, was permitted to answer that 
the master said that the compass was “a little out,” and that he laid 
the disaster solely to the compass. This testimony was objected to 
upon the same ground as the protest, viz., that it was the admission 
of an agent after the event, and not a part of the res geste; and that 
it was not admissible to contradict the testimony of Captain Mc- 
Gregor, because his attention had not been called to it upon cross- 
examination. But we think it was competent, in connection with 
the fact of making the protest, to show that the attention of the 
master was called to the subject of the defective compass, and that 
the words “fogs and defective compass” were inserted in the pro- 
test with his knowledge. The statements were made in giving in- 
structions to the notary with respect to the protest, which was in 
itself an official act and strictly within the line of the master’s duty, 
and hence these statements do not fall within the ruling in Packet 
Co. vs. Clough, 20 Wall., 528, or Insurance Co. vs. Mahone, 21 Wall., 
152, and the numerous other cases, wherein admission made after 
the event, and not in connection with the performance of any official 
act, were excluded. We think the admissibility of this testimony is 
rather controlled by the cases of Kirkstall Brewery Co. vs. Furness 
Ry. Co., L. R. 9 Q. B., 468; Railroad Co. vs. Butman, 22 Kan., 639; 
Xenia Bank vs. Stewart, 114 U.S., 224; s.c. 5 Sup. Ct. Rep., 845; 
Morse vs. Connecticut R. Co., 6 Gray, 450; Dowdall vs. Pennsylvania 
R. Co., 13 Blatchf , 403. In all these cases the statements related to 
a past transaction, but they were made in connection with an act 
itself within the scope of the agent’s duty, and were admitted upon 
that ground. In this case the admission is no broader than the 
statement of the master upon the stand that he could account for 
the loss in no other way; but it shows that his attention was directed 
. to that feature of the case at the time the protest was made, and 
that it was not inserted by the notary upon his own motion. 
Indeed, he testified that he had the words inserted himself. Under 
these circunistances, it’ is difficult to see how the plaintiff was 
prejudiced by its admission. If we suppose it to have been ruled 
out, the testimony of the master as to the defective condition of 
the compass would still remain, and the general purport of the evi- 
dence would be the same, even if the testimony were technically 
incompetent. The plaintiff suffered no injury by its admission, and 
has therefore no legal cause for complaint: Cooper vs. Coates, 21 
Wall., 105; Allen vs. Blunt, 2 Wood & M., 128. 
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3. Objection was also made to the admission of the Canadian 
statute requiring moderate speed in a fog, upon the ground that it 
was intended to apply only to cases of collision, and also because the 
statutes of Canada are not enforceable in this court. The objection 
is without force. The act is entitled “ An act to make better pro- 
vision respecting the navigation of Canadian waters;” and, while it 
is intended primarily to lay down certain regulations for the pre- 
vention of collisions, the provisions of the act are general, and 
require the observance of the regulations under all circumstances. 
We are cited to no authority that acts of this description, and they 
are universal in all maritime countries, are limited in their applica- 
tion. In the Case of Kestrel, 4 Asp., 435, the act was treated as 
obligatory in a proceeding to suspend the certificate of the master 
of a vessel for his negligence in permitting her to be stranded. The 
Spartan was a Canadian vessel, and was navigating Canadian waters 
between two Canadian ports, and was bound to comply with the 
laws of Canada, and the insurers must be held to have contem- 
plated this requirement in issuing the policy: 1 Phil. Ins., Sec. 736; 
Peters vs. Warren Ins. Co., 14. Pet, 99,112. So far, however, as 
the question of speed is concerned, the point is hardly worth dis- 
cussing, as the Canadian statute is the same as our own upon the 
subject. Indeed, these rules of navigation are now recognized as 
general laws of the sea, and constituting a kind of international 
code: The Scotia, 14 Wall. 171. 


4. It is further claimed that the court erred in charging the jury 
that, “ as the Spartan was violating the statute laws of Canada in 
running at full spead in a dense fog, plaintiff must show affirma- 
tively that neither the speed of the steamer nor the defects of the 
compass could have caused or contributed to the stranding of the 
steamer, and that the burden of proving a loss of this kind is upon 
the plaintiff. There is no presumption that the loss was caused by 
a peril insured against by the defendant.” This charge is claimed 
to have been erroneous, because it puts the burden of proof upon 
the wrong party. There is no doubt of the correctness of the gen- 
eral proposition that, in the absence of a specific stipulation in the 
policy, the insurer is liable for losses resulting from negligence not 
amounting to barratry: 1 Pars. Ins. 534, note; Waters vs. Mer- 
chants’ Louisville Ins. Co., 11 Pet., 213; National Ins. Co. vs. Webster, 
83 Tll.,470; Fireman’s Ins. Co. vs. Powell; 13 B. Mon., 311; Citizens 
Ins. Co. vs. Marsh, 41 Pa. St., 386; Busk vs. Royal Exch. Assur. Co.’ 
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2 Barn. & Ald., 73; Walker vs. Maitland, 5 Barn. & Ald., 171; 
Bishop vs. Pentland, 7 Barn. & C., 219. 


In the American cases it is broadly held that the underwriters are 
liable for losses occasioned by negligence. In the English cases it 
is discussed in a somewhat misleading manner as a question of 
remote and proximate cause, as if the insurer would not be liable if 
the negligence were the immediate cause of the loss; but we find no 
case holding directly that he would not be so liable. The true 
distinction seems to have been between cases of accidental or neg- 
ligent stranding, and those wherein the stranding was one of the 
ordinary and expected incidents of the voyage: Hearne vs. Ed- 
munds, 1 Brod. & B., 388; Bishop vs. Pentland, 7 Barn. & C., 219; 
Rayner vs. Godmond, 5 Barn. & Ald., 225. In the latter case the 
insurers would not be liable. 

In this case, however, there is an express exception of all perils 
and losses occasioned by the want of ordinary care and skill in navi- 
gation, and all unseaworthiness. In this connection we understand 
it to be the law that the violation of a statutory obligation, or a 
proved neglect to conform to the requirements of good seamanship, 
followed by a disaster, raises the presumption that such neglect con- 
tributed to it. This has been reiterated so many times in collision 
cases as to have become elementary: Lownd. Col., 88; The Genesee 
Chief, 12 How., 447, 463; The De Soto, 5 How., 465; The Pennsyl- 
vania, 19 Wall., 136; The Fenham, L. R. 3 P. C., 212; The Lion, 1 
Spr., 44, 40; The Northern Indiana, 3 Blatchf., 92, 106; The Leo, 11 
Blatchf., 225; The Voorwarts & Khedive, 5 App. Cas., 894, 900. In 
Taylor vs. Harwood, Taney, 437, 444, the chief justice stated, in 
general terms, that “the omission of a known legal duty is such 
strong evidence of negligence and carelessness that, in every case of 
collision happening under such circumstances, I should hold the 
offending vessel as altogether at fault, unless clear and indisputable 
evidence established the contrary.” We understand this principal 
to be of general application in all actions where the question of 
negligence is involved: Shear. & R. Neg., § 484. In Jetter vs. New 
York & H. R. R., 2 Keyes, 154, a charge that a street car proceeding 
at a rate forbidden by the city ordinances would render the company 
liable, because in such case the accident would be the result of their 
violating the city ordinances, was held to be proper, notwithstanding 
the decision to the contrary in Brown vs. Buffalo & S. L. R. R., 22 
N. Y., 191; relied upon by the plaintiff here. See, also, Massoth vs. 
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Delaware & H. C., 64 N. Y., 524; Langhoff vs. Milwaukee R. Co., 19 
Wis., 489; Hayes vs. Michigan Cent. R. Co., 111 U.S., 228; s.¢. 4 
Sup. Ct. Rep., 369. All the authorities are reviewed in an elaborate 
opinion in Grey’s Ex’r vs. Mobile Trade Co., 55 Ala., 387, and the 
case of Brown vs. Railroad Co., 22 N. Y., 191, distinctly repudiated. 

The seventh section of the Canadian statute, already referred to, 
provides expressly that, in case of any damage to person or property 
arising from the non-observance by any vessel or raft of any of the 
rules prescribed in the act, “such damage shall be deemed to have 
been occasioned by the willful default of the person in charge of such 
raft, or of the deck of such vessel at the time, unless the contrary be 
proven or it be shown to the satisfaction of the court that the cir- 
cumstances of the case rendered a departure from the rules nec- 
essary.” 

It is claimed, however, that this rule, enforced so often in cases of 
collision and in actions for negligence against carriers, should not be 
applied in actions upon policies of insurance, for the reason that the 
carrier is not exempted if his negligence contributes to the loss, not- 
withstanding the loss itself may be occasioned by a peril of the sea, 
while the insurer is liable wherever a peril of the sea contributes to 
the loss, though the ship may have been placed in such peril by the 
negligence of the insured. If this were true as a universal proposi- 
tion, the exception in the policy of perils and losses consequent upon 
and arising from or caused by want of ordinary care and skill, would 
be of little or no avail, for no matter how gross the negligence or 
how direct the loss consequent thereon, if a peril of the sea inter- 
vened to produce the disaster, the company would be liable. The 
exception is not only of all “losses and misfortunes,” but of all 
“perils ” caused by negligence. The inference from this is that the 
company would be exonerated notwithstanding the immediate loss 
be by a peril of the sea, if such peril arose from negligence or un- 
seaworthiness. It is not intended, in this connection, to impugn the 
authority of the numerous cases which hold that, where thé neg- 
ligent act has ceased to operate at the moment of the disaster, such 
disaster shall be referred to the peril, rather than to the negligence. 
Examples of such are Morrison vs. Davis, 20 Pa. St., 171; Denny vs. 
New York Cent. R. Co., 13 Gray, 481; Daniels vs. Ballantine, 23 
Ohio st., 532; Railroad Co. vs. Reeves, 10 Wall., 176; Souter vs. 
Baymore, 7 Pa. St., 415. But where the negligent act continues to 
be operative up to the very instant of the loss, we find it difficult to 
escape the conclusion that is is a “ peril” caused by negligence, and 
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by negligence alone, even if the loss itself were to be attributed to 
the peril rather than to negligence. 

The case of Waters vs. Merchants’ Louisville Ins. Co., 11 Pet., 
213, is a leading case upon the question of proximate and remote 
cause. The policy was general, containing no exception of this kind, 
and the court held the company not liable for barratry, though 
liable for negligence, and that a loss by fire, intentionally set by the 
master ana the crew, was aloss by barratry. “Such a loss,” says 
Mr. Justice Story, “is a peril and loss attributable to the barratry 
as its proximate cause, as it concurs, as the efficient agent, with the 
element eo instanti when the injury is produced. Ifthe master orthe 
crew should barratrously bore holes in the bottom of the vessel, and 
the latter should thereby be filled with water, and sink, the loss 
would probably be deemed a loss by barratry, and not by a peril of 
the sea or rivers, though the flow of the water should co-operate in 
producing the sinking.” This language appears to be somewhat in 
conflict with that used by the English courts, with respect to proxi- 
mate and remote cause, in Busk vs. Royal Exch. Assur. Co., 2 Barn. 
& Ald., 73; Walker vs. Maitland, 5 Barn. & Ald., 171, and Bishop 
vs. Pentland, 7 Barn. & (., 219. In the subsequent case of Insur- 
surance Co. vs. Transportation Co., 12 Wall., 194, 199, it is said that, 
“when one of several successive causes is sufficient to produce the 
effect (for example, to cause a loss), the law will never regard an 
antecedent cause of that cause or the causa causans. In such a 
case, there is no doubt which cause is the proximate one, within the 
meaning of the maxim. But when there is no order of succession 
in time, when there are two concurrent causes of loss, the predom- 
inating efficient one must be regarded as the proximate when the 
damage done by each cannot be distinguished.” 

It is only within a comparatively few years that the clause 
exempting the underwriter from the consequences of negligences 
has been introduced into marine policies, and hence cases involving 
the construction of this clause are not numerous; but we take it 
that wherever, under the ordinary form of a policy, tre insurer 
would be exonerated from the consequences of a peril occasioned by 
barratry, he would, under this clause, escape liability if the peril 
were occasioned by the negligence of the master and crew, and that 
this is a question for the jury in each case: Milwaukee Ry. Co. vs. 
Kellogg, 94 U. S., 469. This appears to have been the construction 
given to a similar provision by Mr. Justice Woods in Levi vs. New 
Orleans Ins. Ass’n, 2 Woods, 63, which was an action upon a policy 
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to recover a loss resulting from a collision occasioned by the negli- 
gence of the pilot of the insured vessel. The fault committed by 
the vessel was in the non-observance of a rule or custom of the river, 
that ascending boats should run under the points near the shore, so 
as to avoid the current, while descending boats followed the main 
channel of the river, so as to take advantage of the current. The 
policy provided that the boats should be navigated “free from anv 
loss or damage by barratry, or by the negligence of those in charge 
of the boat, at or before the time of any accident or disaster;” and 
it was held that, as there was negligence in the management of the 
insured vessel at the time of the collision, there could be no recov- 
ery. See, also, St. John vs. American Mut. Ins. Co., 11 N. Y., 519; 
Lund vs. Tyngsboro, 11 Cush. 563; Butler vs. Wildman, 3 Barn & 
Ald., 398. 

In Thompson vs. Hopper, 6 El. & BL, 937, which was an action 
upon a time policy, it appeared the plaintiff sent the ship to sea in 
an unseaworthy state, and caused her to anchor in the offing in that 
state. While there, she was caught in a storm, and driven ashore. 
There was evidence from which the jury might have drawn the con- 
clusion that, although the unseaworthiness was not the immediate 
cause of loss, the loss would not have occurred if the ship had been 
seaworthy when she went to sea. It was held that the defense was 
made out if the misconduct of the plaintiff occasioned the loss, 
though it was not its immediate cause. In delivering the judgment, 
Lord Campbell observed :— 


“Ts it to be said, then, that, to exempt the assurers from liability, the mis- 
conduct of the assured must be the direct and proximate cause of the loss? 
We think that, for this purpose, the misconduct need not be the causa causans, 
but that the assured cannot recover if their conduct was causa sine qua non. 
In that case they have brought the misfortune upen themselves by their own 
misconduct, and they ought not to be indemnified. The very object of in- 
surance is to indemnify against fortuitous losses which may occur to men 
who conduct themselves with honesty and with ordinary prudence. If the 
misconduct is the efficient cause of loss, the insurers are not liable.” 


In Ionides vs. Universal M. Ins. Co., 14 C. B. (N. 8.), 279, a policy 
of insurance on a ship-load of coffee contained the words: “ Free 
of capture, seizure and detention, and all the consequences thereof, 
and of any attempt thereat, and free from all consequences of hos- 
tilities, riots, and commotions.” The ship was wrecked on Cape 
Hatteras, where there was a light-house, the light of which, however, 
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had been extinguished by the Confederates. A large portion of the 
cargo might have been saved had not the Confederates prevented it. 
It was held tkat there was a total loss, by perils of the sea, of that 
portion of the cargo which could not have been saved, notwithstand- 
ing the hostile extinguishment of the light, but that the loss of that 
part which might have been saved but for the interference of the 
Confederates was a consequence of hostilities, within the exception 
of the policy, and therefore, as to that portion, the insurers were not 
liable. The case is a very instructive one upon the subject of prox- 
imate and remote cause, and apparently is in full accord with that 
of the supreme court in the case of Waters vs. Merchants’ Louisville 
Ins. Co., 11 Pet, 213. 

We see nothing inconsistent with these cases in the subsequent 
ones of Dudgeon vs. Pembroke, 1 Q. B. Div., 96, s. ¢., 2 App. Cas., 
284, and West Indies, etc., Co. vs. Home, etc., Ins. Co., 6 Q. B. Div., 
51. Nor are we much impressed with the distinction drawn in one 
or two cases between actions upon bills of lading and upon policies 
of insurance, with respect to the liability of the defendant for losses 
occasioned by a peril of the sea. This distinction seems to be 
repudiated in the case of The Portsmouth, 9 Wall., 684, and even if 
sound, is without force in the construction of the policy in this case. 
Few of the English cases are of any value, as their policies do not 
seem to contain the proviso exempting the underwriter from perils 
and losses occasioned by negligence and unseaworthiness. 

We have found it impossible to reconcile our views, as to the 
proper construction of this policy, with the opinion of the Illinois 
court of appeals in Greenwich Ins. Co. vs. Raab, 11 Bradw., 636, in 
which it was held, under a policy of this description, that the under- 
writer was liable notwithstanding the loss was produced by the want 
of care in the navigation of the vessel. The cases of the National 
Ins. Co. vs. Webster, 83 IIL, 470, and the others cited in support of 
this conclusion, are not controlling, as the policies in none of them 
contained this provision. We think the learned court was misled 
by the language of the early English cases. 

We have no criticism to make of Western Ins. Co. vs. Cropper, 
32 Pa. St., 351, and Commonwealth Ins. Co. vs. Cropper, 21 Md., 
311, as the question in each case was as to the extent of the liability 
of the company under what was known as the “ steamboat clause.” 
The opinions throw no light upon the present controversy. 

Upon the whole we have come to the conclusion that there was 
no error in the instruction complained of. If there be any signifi- 
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cance at all to the exception of perils and losses caused by negli- 
gence or unseaworthiness, they surely ought to suffice for the 
exoneration of the underwriter in a case where a steamer, equipped 
with a compass known to be defective, is driven in a dense fog, with 
unabated speed, and in direct violation of a local statute, upon an 
island lying but eight miles off her usual track. To say that, under 
such circumstances, the negligence or unseaworthiness was not the 
proximate or efficient cause of the peril or loss seems to us a dis- 
tinction too subtile and refined for the ordinary apprehension. It 
is difficult to conceive of a loss by negligence or unseaworthiness, 
unconnected with a sea peril. But under this policy, if the peril be 
so produced, the subsequent loss is within the exception. The 
question as to the cause of the loss was fairly left to the jury, and 
we see no reason to differ from their finding. 

5. That the court erred in charging the jury that “if there were 
any defects in the compass, known or unknown, rendering it unsafe 
or unsuitable for use in Lake Superior, and the stranding of the 
vessel was caused by or consequent upon or arose from such defects 
in the compass, the vessel was not seaworthy for Lake Superior 
navigation, whatever her fitness for navigation elsewhere, and the 
plaintiff cannot recover.” It may be assumed that there is no im- 
plied warranty of seaworthiness in a time policy, and the mere fact 
that the vessel was unseaworthy would not preclude a recovery in 
case of a loss unconnected with the defect; but the policy contains 
an express exception of liability for losses occasioned by this cause, 
and whether it was known or unknown would be immaterial. The 
exception amounts to a warranty that the loss shall not be caused 
by unseaworthiness, and the ignorance of the owner of the defect in 
the compass would not affect his right to recover: The Glenfruin, 
5 Asp., 413; Work vs. Leathers, 97 U. S., 379; 1 Pars. Ins., 337, 368. 

This covers all the points made in the briefs of counsel. The 
motion for a new trial must be denied, and judgment will be entered 
upon the verdict. 
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Where, by the terms of a contract of life insurance, the beneficiary named in 
the policy is entitled to participate in the profits, a portion of which, in 
the form of dividends, is to be applied each year in reduction of premiums, 
and it has been the uniform practice of the company to give timely notice 
of the amount of premium, amount of dividends, and of the balance to be 
paid in cash, and the company neglects to give such notice, having knowl- 
edge of the residence of the beneticiary, and by reason thereof a premium 
is not paid at the time specitied in the policy, the company cannot set up 
such failure to pay as a defense to a recovery upon the policy, although 
by its terms the same is to be forfeited in case of failure to pay a premium 
upon any of the dates stipulated therein. 
such case, where the company has uniformly sent the notices to the insured 
(the husband of the beneticiary) and he has made payment of premiums 
from year to year, the law will treat him, in making such payments, as 
agent for the wife, but where it is shown to the company by letters from 
the husband very shortly after notice sent, that he and the wife have sep- 
arated, she having commenced a proceeding for alimony against him, and 
that he is desirous of having the policy changed and made payable to his 
estate, the company is not justitied in treating him as her agent, for the 
purpose either of receiving notice for her, or of making a surrender of the 
policy. 

And in such case an attempt by the husband, without knowledge of the wife, 
to surrender the policy to the company is inoperative, and the rights of the 
wife are not thereby impaired. 

Where, in such case, the company repudiates the contract, and by its course 
of conduct clearly indicates that a tender of the premium after the death 
of the insured, if made, wotld not be accepted, a failure to make such 
tender will not bar a recovery on the policy. 


Motion for leave to file petition in error to the Superior Court of 
Cincinnati. 


The material facts, as shown by the record, are as follows : June 
4, 1863, the Manhattan Life Insurance Company issued to Rosehannah 
Smith an ordinary life policy upon the life of her husband, John W. 
H. Smith, of Cincinnati, Ohio, for three thousand dollars. The 


* Opiuion filed, March 9, 1885, 
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premium, $75, was payable June 4th of each year, the beneficiary 
being entitled to participate in the profits, and the dividend each 
year to be deducted from the premium. The policy contained a 
forfeiture clause to the effect that if the premiums should not be 
paid when due the company should not be liable for payment of the 
sum assured, or any part thereof, and the policy should cease and 
determine. The application isin the name of the wife. The first 
premium was acknowledged as being received from her, and future 
premiums were to be paid by her. The husband kept the policy in 
his possession and transmitted to the company the premiums until 
and including the premium due June 4, 1879. In that year Smith 
and his wife had difficulty, and in the month of October she com- 
menced an action in the court of common pleas of Hamilton County 
against him for alimony. They, at that time parted, and did not 
afterward resume marital relations. Both lived in the city of Cin- 
cinnati, which had been their home during the existence of the pol- 
icy, he being engaged in business at the corner of Fifth Street and 
Central Avenue. In the month of April, 1880, the husband received 
a notice from the company dated April 24th, informing him that the 
premium would be due the 4th of June following, and making this 
statement : Premium $75; less dividend, $24; cash to be paid, $51. 
The company had uniformly sent him a notice each year about the 
same length of time before June 4th, containiny a similar state- 
ment, showing amount of premium, amount of dividend, and bal- 
ance to be paid in cash, and the amount paid was uniformly the 
annual premium less the dividend for the vear. . 

Upon receipt of notice, Smith wrote the company under date of 
April 27, asking if there was any way in which he could have the 
policy transferred; that he did not desire to continue it in his pres- 
ent form, as his wife was otherwise provided for, and asking if he 
could get a paid-up policy. To this the company replied that the 
only change that could be made was to issue a paid-up policy in its 
stead for $810, without profits, and that if he wished this, to forward 
the policy and renewals prior to June 4. Smith replied by letter, of 
which the following is a eopy :— 


“ Crxctnnati, May 3, 1880. 
“Dear Sir: In reply to your favor of April 29, in regard to paid- 
up policy, would say I desire to have it changed, and inclose the 
policy and renewals as requested. I will say that my wife has sepa- 
rated from me, and sued for alimony on the charge of not having 
provided for her. This is notoriously false, but, of course, does not 
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particularly interest you. I greatly desire that the policy should be 
made payable to my estate, if it can be done, but, as I am obliged to 
provide for her with alimony, or otherwise support her, and as she 
is no longer a wife to me, I desire my children to have the benefit, if 
any. Some of the renewal receipts have been mislaid, but I return 
the last.” 

This elicited from the company a letter dated May 6, acknowledg- 
ing receipt of the policy, stating that “no change can be made in 
this until the 4th day of June next, at which time we will give it our 
attention,” adding that all the renewal receipts had not been re- 
turned, and requesting that careful search for the others be made, 
and that they be forwarded. 

May 19, he wrote: “Replying to yours of the 6th, I herewith in- 
close you all the certificates that I have been able to find.” On the 
26th the company again wrote to him: “ We notice that the re- 
newal receipts for the years 1865, 1869, 1870, 1871, 1873, 1874, and 
1877 are missing, and request that you make a search for them, and 
failing to find them, that you make an affidavit stating the cireum- 
stances of the loss, and that search had been made.” This ended 
the correspondence, and nothing further appears to have been done 
during Smith’s life. Rosehannah Smith was not consulted, and had 
no knowledge of these negotiations. He died on the 11th of Janu- 
ary following. 

Besides the dividends, the policy earned additions yearly; so that 
at the time of the attempted surrender, Mrs. Smith would have been 
entitled, upon surrender, to a paid-up policy for over eight hundred 
dollars. No paid-up policy for any amount had been in fact written 
up to the date of Smith’s death. 

Rosehannah Smith was aware that a policy in this company on 
her husband’s life for her benefit had been issued. She did not 
know its date, though she knew it had been in existence a good 
many years, nor did she know the amount of the premium, nor when 
due. She received no notice from the company at any time, or from 
any source, as to the premium due June 4, 1880, nor did she know 
that any premium remained unpaid until a short time before suit 
brought. She has not paid that premium, nor tendered it, except 
that in her petition she offers to pay it in any way the court may di- 
rect. No notice of any intention to forfeit the policy was given 
her by the company. During the summer of 1880, and afterward, 
the company had an agent at Cincinnati. Mrs. Smith continued to 
reside there, and her place of residence was easily ascertainable. 
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This action is brought on the original policy to recover the three 
thousand dollars therein stipulated to be paid upon the death of 
John W. H. Smith. A verdict was rendered against the company 
for the above amount, less the premium due June 4, 1880, and in- 
terest, upon trial in the superior court. Motion for new trial was 
reserved for decision of that court in general term. There the mo- 
tion was overruled and judgment entered on the verdict. 


McGorrey & Morrit1, for the Motion. 

Joun W. Herron, Contra. 

Spear, J. 

At the outset we inquire: Had the husband, independent of any 
relation as agent for the wife, power to surrender the policy? He 
could stop paying premiums. That would have left the wife to con- 
tinue the policy in force for its full amount by herself, making pay- 
ment of premiums; or, she could have declined to pay and receive a 
paid-up policy for a lesser amount, and this she would do, not by 
the grace or favor of the company, nor yet by virtue of any new 
agreement with the company, but by force of the original contract 
and the law applicable thereto. 

It is now too well settled to admit of dispute that a beneficiary for 
whose benefit a promise has been made by one upon a sufficient 
consideration moving from a third person, may maintain an action 
upon that promise; and if the beneficiary has acted on the promise 
so as to have changed position or acquired a vested right, the con- 
tract cannot be changed without his consent.. The case at bar is a 
stronger case than the one supposed in that the application was 
made in the name of the wife and the contract itself made directly 
with her, though the risk was on the life of the husband. There 
was value in the policy, and at least to that extent the wife’s right in 
it was a vested right. She was the beneficiary named in it, and upon 
both reason and authority we think it clear that no new contract or 
arrangement of any kind which affects the vested rights of the ben- 
eficiary in the policy can be made with the company alone by the 
insured: Bliss, Life Ins., secs. 337, 345, 571, and the cases cited by 
counsel abundantly sustain this position. We conclude that the 
husband in this case had no power to surrender the policy merely 
because he was the insured party and had paid premiums. Had he 
any other standing regarding the transaction which gave him such 
right? In the payment of premiums he, in law, was her agent. If 
he had the right to act for her at all it was because of this relation as 
agent. Was he her agent at the time he attempted to surrender this 
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policy? And what was the company, with the knowledge furnished 
by the letters as to his attitude toward his wife, bound to under- 
stand? By his letter of April 27, in which he inquired if the policy 
could be transferred, he gave the company to understand that he 
was seeking a result on the face of the transaction inconsistent with 
her interests. This was, of itself, significant and suggestive. And 
when it was followed by the letter of May 3, giving the information 
that his wife had separated from him and sued for alimony, and re- 
newing his request that the policy be made payable to his estate be- 
cause he was obliged to provide her with alimony, and because she 
was no longer a wife to him, it is idle to claim that the company 
was not apprised of facts from which it was bound to presume that 
his relation of agent had ceased. He could not have made the fact 
clearer had he included a direct statement to that effect. The 
relation of principal and agent implies trust, confidence. Here was 
antagonism, and a direct effort to sacrifice her rights for his benefit. 
The company was bound to know that as agent he could not law- 
fully do that. The husband not having any authority then, either 
by reason of having paid premiums, or by his position as the in- 
sured in the policy, nor yet as agent for the wife, to make a surren- 
der, it follows that the attempted surrender of the policy was 
inoperative, and that the rights of the beneficiary were not impaired 
by the attempt. 

But the company claims that, independent of the question of sur- 
ren ier there can be no. recovery beyond the sum of $810, because 
the policy was forfeited by the failure to pay the premium due June 
4,1880. To this it is replied that there could be no forfeiture with- 
out notice to the beneficiary, such as had been uniformly given dur- 
ing the entire life of the policy, and that she had not, up to the 
commencement of the suit, been notified either of the amount of the 
premium to be paid, or of any purpose on the part of the company 
to forfeit the policy. On this question of notice the company in- 
sists that the notice given the husband was in law a notice to the 
wife, for that, whatever was the fact as to his agency at the time his 
letters to the company were written, they do not show when the sep- 
aration took place, and for all that appears, it was after the notice 
of April 24, 1880, was received by him. We confess we are unable 
to perceive the force of this claim. As early asthe 29th of April, 
five days after the notice was mailed, the company was apprised that 
Smith was acting contrary to the interest of his wife, and seven 


days later a full disclosure of his purpose was made. In the light of 
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these facts, and the irresistible inferences to be drawn from them, it 
will hardly do to claim seriously that the company was justified in 
assuming that he was agent for the wife April 24. As matter of 
fact the alimony suit had then been pending about six months. It 
being shown, therefore, that notice to the husband was not notice to 
the wife, and it appearing further that she had no actual notice, we 
are led to inquire what effect this state of facts has upon the rights 
of the parties. 

It will be borne in mind that by the contract Mrs. Smith was en- 
titled to share in the profits of the company, and that, as to part of 
their profits they were paid out by annual dividends, the remaining 
portion being retained by the company and inuring to her benefit 
by accretions to the policy, and that the uniform custom had been 
that the company should give timely notice, not only of the date 
when the amount to be paid as premium would become due, but as 
well the amount of the dividend and the amount of balance to be 
paid in cash. What dividend in any year was declared, and what 
amount could be used to reduce the premium, were facts known to 
the company, but not to the insured. Without this information the 
insured, or beneficiary, could not, in the ordinary course of business, 
know how much was to be paid as premium each year, and could 
not, therefore, pay it. The case is to be distinguished from one 
where the premium is a fixed amount; and from a case slightly dif- 
fering, where though there may be dividends which the policy- 
holder, at his option, may have applied on the premium, there is no 
agreement and uniform practice that the dividends are to be de- 
ducted each year from the premium and the balance only paid to 
the company. It may, probably, be safely conceded that in either of 
the two supposed cases the assured would have no right to depend 
upon a notice from the company, not even if the company had or- 
dinarily sent such notice. For the very life of successful life insur- 
ance depends upon prompt payment of premiums, and their 
business would be thrown into utter confusion if companies had no 
means of protecting themselves by forfeiture for non-payment of 
premiums. But, while this is true, the contract is nevertheless an 
entire one of assurance for life, and the payment of the premiums, 
after the first, is not a condition precedent, but a condition subse- 
quent, and the parties may deal in such way between each other as 
to estop the company from insisting upon a forfeiture where it would 
be inequitable for a forfeiture to be declared. 

Can the company insist upon a forfeiture in this case? The pre- 
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miums were paid regularly for sixteen years; the company under- 


took to make a new contract with a person wholly without authority 
to act for Mrs. Smith, ignoring her altogether; her residence was 


given in the application as at Cincinnati, and the presumption would 
be that she continued to reside there; the exact place of residence 
was not hard to find; the company had an agent in the city all the 
time, and could, without trouble, have given her notice, but no ef- 
fort, even of the slightest character, was made to acquaint her with 
that which she, of all persons, was interested in knowing and en- 
titled to know. Courts are liberal in construing transactions in fa- 
vor of the avoidance of a forfeiture. There are no presumptions in 
favor of a right by forfeiture, for forfeitures are abhorred in equity 
and are never favored in law. Upon the facts shown, it appears 
manifest that the claim of the insurance company is inequitable, and 
we are of opinion that it is not maintainable in law. 

A recent case decided by the Supreme Court of the United States 
is believed to entirely cover the question here involved as to the ef- 
fect of failure to give notice. We refer to Phoenix Ins. Co. vs. Dos- 
ter, 106 U. S., 30, and quote from it sufficiently to show its 
application to the case at bar. The policy was issued September, 
1871, upon the life of Jackson Riddle, in consideration of the pay- 
ment by the wife and children of the insured (who were named as 
payees in the policy) of the sum of $215, and the annual payment of 
a like amount on or before the 20th of September in every year dur- 
ing its continuance, and contained a stipulation that if the premium 
be not paid on or before the day of maturity the company should 
not be liable for any part of the sum insured, and the policy to cease 
and determine, all previous payments being forfeited. The policy 
was upon the half-note plan which gave the insured the right to 
discharge one-half of the first four premiums by notes, and upon the 
fifth and subsequent payments to have his dividends, if any, applied 
in reduction of the premium. Notices were sent to the insured 
prior to the 20th of September in 1872, 1873, and 1874, showing 
when premium became due, amount of cash to be paid, interest on 
the notes, and amount for which additional note was required. 
Pnor to the 20th of September, 1875, notice to the insured was 
sent which stated amount of dividend to be applied in reduction of 
that premium, interest to be paid on notes previously executed, and 
the sum to be paid in cash. 

On the 6th of October, 1876, the insured lost his life in a rail- 
road accident, leaving unpaid the premium due on the 20th of 





1886. ] Manhattan Life Ins. Vo. vs. Smith. 341 


September previous, though before starting from home he had 
made arrangements to pay the amount required as soon as notice 
was received. His residence and post-office for more than a year 
had been at Oxford, Ind., which was known to the company’s gen- 
eral agent at Chicago. On the 4th of October, 1876, there was sent 
from the general agent’s office, addressed by mistako, to the in- 
sured at Fowler, Ind. (where he never resided), a notice similar to 
that given in 1875. This was received by a son of the insured the 
day the father was killed. On the 9th of October, 1876, the amount 
due was tendered to the company’s general agent at Chicago. He 
declined to receive it on the ground that the policy lapsed by rea- 
son of non-payment of premium due the 20th of September, 1876. 

On the trial in the circuit court, the court charged the jury, 
among other things, to the effect that “if they found from the evi- 
dence that it had been the invariable custom of the company to 
transmit to the insured a statement of the amount of the premium 
due, after deducting the dividend, with a notice of the time when, 
the place where, and the person to whom, the premium could be 
paid, then the insured had good reason to expect and rely on such 
statement and notice being sent to him ; and that if the company by 
its managing agent, had notice of the post-office address of the insured 
before the usual time of sending out notice, but failed and neg- 
lected to transmit such statement and notice until the 4th of Octo- 
ber, and the same did not reach him or the payees in the policy 
until the 6th, and that the insured or payees were ready and willing 
to pay said premium when notice and statement should be received, 
and by reason of such failure to send the notice and statement, and 
of that alone, the premium due in September, 1876, was not 
promptly paid; and that in a reasonable time thereafter the payees 
tendered the full amouut of the premium, then the policy did not 
lapse or become forfeited, notwithstanding the premium was not 
paid on the day named in the policy, and in the lifetime of the in- 
sured,” 

A judgment was rendered against the company and the case taken 
up on error to the supreme court. The opinion was delivered by 
Justice Harlan, who, in commenting upon this part of the charge, 
uses this language : “ We are of opinion that these propositions are 
substantially correct. Nor do we perceive that the ralings of the 
court below are in conflict with our decision in Thompson vs. Ins. 
Co., 104 U. S., 252. * * * The present case has features which 
plainly distinguish it from the Thompson case. In the former there 
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was a tender of tue premium within a few days after the death of 
the insured, and as soon as the payees ascertained the sum required 
to be paid. In the latter, the amount to be paid was fixed. It was 
not liable to be reduced on account of dividends or for any other 
reason, and the insured, therefore, knew the exact amount to be 
paid in order to prevent a forfeiture of the policy. Now, although 
the policy issued upon Riddle’s life required payment annually of a 
specific sum as a premium, that stipulation must be construed in 
connection with the agreement set out in the application, that the 
premium might be discharged pro tanto by such dividends as were 
allowed to the insured from time to time. Whether the company, 
in any particular year, declared dividends, and what amount was 
available in reduction of the premium, were facts known in the first 
instance only to the company, which had full control of the matter 
of dividends. It certainly was not contemplated that the insured 
should every year make application, either at the home office or at 
the office of its general agent, in order to ascertain the amount of 
dividends. The understanding between the parties upon this sub- 
ject is, in part, shown by the practice of the company. Independ- 
ently of that circumstance, and waiving any determination cf the 
question whether the forfeiture was not absolutely waived by the 
act of the general agent in sending notice to the insured after the 
day fixed for the payment of the premium due September 20, 1876, it 
was, we think, the company’s duty under any fair interpretation of 
its contract, having information as to the post-office address of the 
insured, to give seasonable notice of the amount of dividends, and 
thereby inform him as to the cash to be paid in order to keep alive 
the policy. It did, as we have seen, give such notice in 1875, and 
received payment of the amount due after the date fixed in the pol- 
icy. Within a reasonable time after the notice for 1876 came, in 
due course of mail, to the hands of one of the payees, a tender of the 
amount was made. No such features were disclosed in the Thomp- 
son case, and they are, as we think, sufficient not only to distinguish 
the present case from that one, but to authorize the instructions of 
which the company complains.” 

Undue importance must not be given to the fact of preparation by 
the insured for the payment of premium before leaving home. The 
date of leaving home is not disclosed, and for aught that appears the 
preparation may have been made after the 20th of September. At 
best its tendency was but to show readiness on his part to comply. 
The fact is not alluded to at all by Justice Harlan in his comments 
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upon the action of the court below. It will be observed that a 
point of difference in the two cases is that in the Riddle case tender 
was made; in this case it was not. But it must be kept in mind 
that a notice which the company’s agent sent actually reached one 
of the beneficiaries the day of his father’s death, and he had, there- 
fore, the information on which to act. Mrs. Smith had no informa- 
tion, and the neglect of the company was the cause of that ignorance. 
The beneficiary in the Riddle policy was apprised of the sum to be 
paid, and that it was due; the beneficiary in the Smith policy was 
kept in ignorance of that sum and of time for payment. There are 
other questions involved in the Riddle case, but they are not be- 
lieved to at all affect the case before this court. 

The action of the company in the case at bar was in effect a repu- 
diation of its promise to pay the amount stipulated in the policy. 
Even had Mrs. Smith learned the amount and time of payment after 
the death of her husband, a tender would have been a useless cere- 
mony. “On general principles, when the act of one party, to whom 
another is bound to tender money, services, or goods, clearly indi- 
cates that the tender, if made, would not be accepted, the other 
party is released from technical performance of his agreement. The 
law never requires a vain thing to be done :” Isham vs. Greenham, 1 
Handy, 361. See also Brock vs. Hidy, 13 Ohio St., 310. Notice was 
essential to a forfeiture. The company gave none, and by its course 
of action waived the forfeiture which might have arisen by non- 
payment of premium due June 4, 1880, and it is now estopped from 
setting it up. 

We are aware that the views herein expressed as to the effect of 
failure to give notice are not in accord with a number of reported 
vases, but they are directly supported by the decision of the highest 
court in the land and, inferentially, by decisions of many other 
courts, and we believe they rest upon the firm ground of sound prin- 
ciples. 

There was no error in the instructions given the jury at the trial, 
nor in the refusals to charge as requested, and an examination of the 
record discloses no error in the admission or exclusion of testimony 
prejudicial to the company. It follows that the action of the court 
at general term in overruling the motion for a new trial and entering 
judgment on the verdict was not erroneous. 


Motion overruled. 


Johnson, J., did not sit in this case. 
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SUPREME COURT OF INDIANA. 


From the Putnam C. C. 


NORTHWESTERN MUT. LIFE INS. “| 


vs. 
SARAH 8S. HAZELETT.* 


The copying of the policy and application in the transcript immediately after 
the complaint is a sufficient filing of a copy with the complaint. 

A printed stipulation provided among other things that in case of excessive in- 
temperance the policy should be absolutely forfeited. Another stipulation 
which was complete in itself provided that in such case the company might 
sancel the policy and absolve itself from liability, except for the surrender 
value. 

Held, That a forfeiture will be enforced where required by the terms, but 
where conditions are inconsistent that most favorable to the insured will 
prevail. 

Held, That in order to absolve itself from liability the company must cancel 
and a demurrer on the ground of failure so to do will be sustained. 

A stipulation providing that the policy shall be void if the insured die by his 
own hand whether sane or insane is a protection to the insurer in case of 
voluntary and intentional self-destruction, but does not apply to an unin- 
tentional death by his own hand, or the result of accident. A death un- 
intentionally resulting from an overdose of whisky is not within the 
provision. 

A voluntary act whose probable result on account of an enfeebled condition 
would be death, is not a violation of the provision, unless intended to have 
that effect. 

The burden of proof as to answer in application is on the company. 

Evidence referred to in a motion for a new trial as contained in a bill of _ex- 
ceptions is not so contained where no bill of exceptions was not signed at 
the time. 


Mircuett, J. 
Sarah S. Hazelett brought suit against the Northwestern Mutual 
Life Insurance Company, to recover the amount of a policy of 


* Opinion filed, January 27, 1886. 
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insurance issued upon the life of her husband. The policy stipu- 
lates that upon due proof of the death of William J. Hazelett the 
sum of $3,000 shall within a time limited be paid his wife, Sarah 
S. Hazelett as beneficiary. Issues were made upon a complaint 
filed in the court below, and upon trial by a jury, a verdict was 
returned upon which judgment was entered for $3,300, the amount 
of the policy with interest. 

The first error assigned is that the court erred in overruling a 
demurrer to the complaint. The only defect suggested in regard to 
it is that neither the original nor a copy of the policy is filed and 
made part thereof, and that a copy of a policy follows in the tran- 
script immediately after the complaint; it is contended, nevertheless 
that the transcript fails to show the actual filing of a copy. The 
policy which is thus copied into the transcript conforms in all re- 
spects to that described in the complaint, and which it is averred 
therein “is filed herewith and made a part of this complaint.” 
Within repeated rulings, this is a sufficient identification of the in- 
strument sued on, and shows that it was filed with the complaint, 
Whitworth vs. Maleomb, 82 Ind., 454; Lentz vs. Martin, 75 Ind., 
228; Carper vs. Kitt, 71 Ind., 24, and cases cited. The application 
was referred to in the complaint in like manner and is likewise 
copied into the transcript. It was not necessary that a copy of the 
application should have been filed with the complaint: Continental 
Life Ins. Co., vs. Kessler, 84 Ind., 310; Penn Mut. Life Ins. Co. vs. 
Wiler, 100 Ind., 92. 

A demurrer was sustained to the first paragraph of the defend- 
ant’s answer. This ruling is assigned for error. This answer sets 
up as a defense that the policy contained an express stipulation 
that if the assured should ever become intemperate, or so far in- 
temperate as to impair health or induce delirium tremens, the 
policy should become null and void. It avers that after the policy 
was delivered the assured did become intemperate to such a degree 
as to induce delirium tremens. The second clause of the printed 
conditions upon which the policy was accepted, as therein recited, 
contains among many other prohibitions in respect of the conduct 
and occupation of the assured, a prohibition against intemperance, 
the substance of which is stated in the answer us summarized 
above. This clause provides that the doing of any or all of the 
things prohibited therein shall render the policy null and void. 
The fifth clause of the printed conditions of the policy is as 
follows:— 
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Fifth. If the said insured becomes habitually intemperate, or so far intem- 
perate as either to impair health or induce delirium tremens, then in either 
such case the company may cancel this policy, and thereupon be absolved 
from all liability upon the same except only the surrender value thereof, com- 
puted according to the practice of the company, which surrender value it may 
pay on the surrender of this policy if applied for in the lifetime of the in- 
sured, and within ove year from the cancellation of the policy. 


In the clause first alluded to, intemperance, to the degree of im- 
pairment of health, or of inducing delirium tremens, worked an 
absolute forfeiture. In the other, the result which was to flow 
from the same conduct was that the insurance company might 
cancel the policy, and by that means absolve itself from liability, 
except for the “surrender value.” The first stipulation is found in 
a printed clause in which are contained numerous other conditions, 
the violation of any one of which was to render the poliey void. 
The last is a separate clause of the contract, and is complete in 
itself. It thus appears that two stipulations were incorporated in 
the policy covering the same subject-matter; the producing that upon 
certain conditions the policy should become absolutely void, the 
other that upon precisely the same conditions the insurance com- 
pany might avoid the policy, and absolve itself from liability to a 
certain extent. Since both of these ccnditions cannot stand 
together, the inquiry is which shall prevail ? 

While forfeitures are never favored, yet, if upon a reasonable con- 
struction, it appears that the parties contracted for a forfeiture upon 
certain conditions, it only remains for the courts to enforce the con- 
tract as the parties have made it. It is neither unlawful nor against 
public policy for a contract of life insurance to stipulate that upon 
certain conditions or contingencies the policy shaJl become void: 
Bloom vs. Franklin Life Ins. Co., 97 Ind., 478; Douglass vs. Knick- 
erbocker Life Ins. Co., 83 N. Y., 492. <A forfeiture will not be en- 
forced, unless it is clearly demanded by established rules govern- 
ing the construction of written agreements. Where a policy of 
insurance contains inconsistent or contradictory provisions, it is the 
rule that the provision most favorable to the assured will be adopted: 
Mouler vs. American Life Ins. Co. 111 U. S., 335; s. c. 4 Sup. Ct. 
Rep., 466; National Bank vs. Insurance Co., 95 U. 8., 673. Courts 
will construe a contract of insurance liberally, so as to give it effect 
rather than to make it void. Conditions which create forfeitures 
will be construed most strongly against the insurer. Only a stern 
legal necessity will induce such a construction as will nullify the 
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policy: Carson vs. Jersey City Insurance Co., 43 New Jersey Law, 
300; s.c. 39 Amer. Rep., 584; Franklin Life Ins. Co. vs. Walace, 
93 Ind., 7; Bliss on Insurance, Sec., 385. 

In Burkhard vs. Travelers Ins. Co., 102 Penna. St., 262, it was said: 
“When a party uses an expression of his liability having two 
meanings, one broader and the other more narrow, and each equally 
probable, he cannot after an acceptance by the other contracting 
party set up the narrow construction.” The policy before us having 
been presumably prepared by the company, and containing on its 
face inconsistent or ambiguous stipulations as to the consequences 
which should result from intemperance, the meaning most favora- 
ble to the assured must be attributed to it. This rule is particu- 
larly applicable in a case like this, where a forfeiture is insisted 
upon. To hold otherwise would be to give a construction to the 
contract which would enable the insurance company to exercise its 
option, after having collected premiums, to insist upon a forfeiture 
or not according to its pleasure. The consequences of intemperance 
were made the subject of a particular, specific, and separate stipula- 
tion in which no other subject is mentioned; and, according to well, 
established rules of construction, when such is the case, the separate 
specific stipulation is to be preferred over a general stipulation in- 
consistent therewith. As there was no averment in the answer that 
the insurance company had absolved itself from liability by cancel- 
ing the policy according to the terms of the fifth stipulation con- 
tained therein, the demurrer to the first paragraph of the answer 
was correctly sustained. The demurrer was substantially in the 
form of that considered in the cases of Rennick vs. Chandler, 59 
Ind., 354, and State vs. Stone, 75 Ind., 236, and is subject to the 
same criticisms as were then made. It sufficiently appears, however, 
that it was addressed to each paragraph of the answer separately: 
Mitchell vs. Stinson, 80 Ind., 234. It is, therefore, not a joint 
demurrer, as contended, to all of the several paragraphs of answer. 

It is assigned for error that the court erred in overruling the 
demurrer to the second and third paragraphs of reply. Both of 
these replies are directed to the fourth, fifth, sixth, and seventh para- 
graphs of answer. Each of these paragraphs of answer refers to a 
stipulation which is found in the policy, to the effect that, whether 
sane or insane, if the assured shall die by his own hand, the policy 
shall be void. 

The fourth paragraph of answer, which fairly represents all the 
others, charges in substance that after the delivery of the policy 
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the insured voluntarily entered upon a course of dissipation, by an 
excessive use of spirituous and malt liquors as a beverage, whereby 
his mental and physical powers were eufeebled, and he was rendered 
less able to understand the nature and probable result of his own 
acts, and that while in such enfeebled condition, and without fully 
knowing the consequences of his acts, he procured and swallowed 
an excessive draught of alcoholic liquor, from the effects of which he 
died shortly thereafter. The replies set up substantially that the 
assured, prior to his death, from causes over which he had no con- 
trol, became physically and mentally weak and diseased, and that he 
resorted to the use of spirituous liquors as a means of restoring his 
health; that during his physical and mental debility he accidentally, 
without any intention of destroying his life, took an overdose of 
whisky, from the effects of which he became sick and died; that 
the results which followed the use of the whisky were not expected 
nor intended by the assured; that, by reason of his weak and debili- 
tated condition, the whisky had an unusual, accidental, and unex- 
pected effect upon the assured, causing him to sicken and die, when 
no such result was expected or intended. 

On behalf of the appellant it is contended that, because it is not 
denied that the assured voluntarily entered upon a course of dissi- 
pation as charged in the answer, and because it is not denied that 
his weak and enfeebled condition was the resuit of such dissipation, 
the replies do not avoid the answer, notwithstanding the averments 
therein contained that the effect produced by the draught of whisky 
was unexpected, unintentional, and accidental. 

It should be stated that it is averred in the second paragraph of 
the reply that the assured did not use intoxicating liquors so as to 
impair his strength or destroy his health. In the third paragraph 
the averment is that he became physically and mentally diseased 
and weak from causes over which he had no control. 

Stipulations of the character here under consideration have been 
the subject of much discussion, and of frequent judicial construction. 
It seems to be settled that such a clause in a policy of life insurance 
is a protection to the insurer, in case of voluntary and intentional 
self-destruction by the assured, whether sane or insane: Bigelow vs. 
Berkshire Life Ins. Co., 93 U. S., 284; De Gogorza vs. Knicker- 
bocker Life Ins. Co., 65 N. Y., 232; Pierce vs. Travelers Life Ins. 
Co., 34 Wis., 384. Such a clause has, however, no application toa 
case in which death resulted by accident, or without intention or 
expectation, even though it was caused by the hand of the assured. 
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Death resulting from accident, or from an act which, at the time 
it was entered upon or engaged in, was not expected or intended to 
produce that result, cannot be said to be within the meaning of the 
policy: Penfold vs. Universal Life Ins. Co., 85 N. Y., 317; s. ¢., 39 
Am. Rep. 660; Pierce vs. Travelers Insurance Co., 34 Wis. 384; 
Burkhard vs. Travelers Ins. Co., 192 Pa. St., 262. 

The pleadings under consideration invclve no question insanity. 
It is not averred that the assured was insane. From causes over 
which he had no control, a state of mental and physical weakness 
resulted; and while in that state he took an overdraught of whisky, 
without any expectation or intention of destroying his life. Death 
was therefore the result of an accident, and the policy is not avoided. 
The demurrer to the replies was properly overruled. 

It is next contended that the court erred in overruling the appel- 
lant’s motion for a new trial, and under this assignment it is insisted 
that the verdict is not sustained by sufficient evidence. Without 
entering upon a discussion of the evidence, we think it does not 
establish the fact that William J. Hazelett intentionally destroyed 
his own life, nor does it so clearly sustain any of the defenses on 
which the appellent relied as that it can be said the finding of the 
jury is not well supported by the evidence. 

The giving and refusing to give certain instructions were assigned 
as ground for a new trial. The objections which are stated as per- 
taining to the instructions are, in the main, of such a general char- 
acter that we are led to conclude that no specific error was apparent 
to the appellant’s learned counsel. Some of those upon which error 
is predicated were not assigned as grounds for a new trial in the 
motion filed for that purpose, and are for that reason not before us. 
Where the legal proposition involved in an instruction is not in 
some way stated in the brief of counsel, and nothing more is done 
than to indicate to the court the page of a voluminous record on 
which it may be found, with some general observations concerning 
it, the objections to it will not be considered, La Rose vs. Logans- 
port etc. Bank, 102 Ind., 332; s. c. 1 N. E. Rep., 805. 

Such of the instructions as relate to the clause in the policy which 
provides that if the assured, whether sane or insane, shall die by his 
own hand, have been sufficiently considered in what has been already 
said on that subject in respect of the pleadings. The law of the case 
in that regard was correctly interpreted to the jury, in conformity 
‘o what has been expressed heretofore in this opinion. 

Some of the instructions prayed for by the appellant proposed, as 
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the law applicable to one feature of the case, that if the act which 
actually resulted in the death of the assured was voluntarily per- 
formed, and the probable result of the act was such that, owing to 
his enfeebled condition, death was likely to ensue, then the policy 
was avoided. We cannot assent that this is a correct statement of 
the law as applied to the policy under consideration. As already 
stated, the clause alluded to does not exonerate the insurance com- 
pany from liability unless the act which caused the death of the 
assured when performed, was intended to have that effect. If it 
were otherwise, it might happen that any one in the delirium of 
sickness, who should do an act with the intent, so far as he had any 
intent, to restore himself to health, and which under other circum- 
stances he might know was highly dangerous, would nevertheless, 
if death should unexpectedly ensue, fall under the contemplation of 
having committed suicide, or died by his own hand. Thousands of 
persons have doubtless prematurely come to their death by taking 
a potion which aggravated, when the hope or purpose was that it 
might allay, a malady which distracted them. Possibly a physician 
could have told them, or, in the absence of the malady, they might 
have known themselves, that it was highly dangerous, when in an 
enfeedled condition, to take it. The instructions prayed for on this 
subject were properly refused. 

Other instructions presented by the appellant requested the court 
to tell the jury that certain answers to questions contained in the 
application for insurance constituted warranties, and that the burden 
of proving the truth of such answers was on the plaintiff. In the 
case of John Hancock Mut. Life Ins. Co. vs. Daly, 65 Ind., 6, this 
point was considered, and it was there held, in accord with the 
general rule, that the burden was, under like circumstances, upon 
the defendant: Insurance Co. vs. Gridley, 100 U. S., 614; Piedmont, 
etc. Ins. Co. vs. Ewing, 92 U.S8., 377; Swick vs. Home Ins. Co., 2 
Dill, 160. 

As causes for a new trial, it is assigned that the court erred in 
admitting and excluding certain evidence admitted and excluded. 
None of the evidence thus admitted or excluded is identified in the 
motion for a new trial with sufficient certainty to present any ques- 
tion. The motion for a new trial concludes with a statement that 
all the evidence improperly admitted or excluded is more particu- 
larly set out in a bill of exceptions containing the evidence. The 
motion for a new trial was filed and overruled on the 5th day of 
October, 1883, and the bill of exceptions containing the evidence was 
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not signed by the judge until November 3d,1883. There was there- 
fore no bill of exceptions such as that referred to in the motion on 
file at the time the motion for a new trial was overruled: Harvey vs. 
Huston, 94 Ind., 527; Snyder vs. Riggs, 92 Ind., 336; Miller vs. 
Shriner, 87 Ind., 141; Burnes vs. Thompson, 91 Ind., 146; Radway 
vs. Waddell, 95 Ind., 170. 

Having thus considered all questions which the record presents, 
and finding no error, the judgment is affirmed with costs. 


Judgment affirmed. 
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Where the policy describes the house insured as “ occupied as a family resi- 
dence,”’ Held, a representation or at most a warranty in presenti, and not a 
continuing warranty that the house should remain so eccupied. 


The jury having returned a special verdict and each party claiming judgment 
thereon, the court reserved its decision for four menths and then decided 
for appellee ; Held, appellant could not move for a new trial at any time in 
three days thereafter, but should have moved for it in three days after the 
return of the verdict. 


Harats & Eastin and F. T. Fox, Jr, for Appellant. 
Wituiam Liypsay and §. F. J. Trasue, for Appellee. 


Hot, J. 

The policy of insurance issued by the appellants to the appellee, 
John Kiernan, was for one year from January 15, 1881; and de- 
scribed the property as “his two-story, brick, shingle-roof building, 
occupied as a family residence.” 

A subsequent clause provided for its becoming void in these 
words: “ Or shall be or become vacant or unoccupied without notice 
to and consent of these companies in writing.” 


e Opinion filed, Dec ember 17, 1885,—From Kentucky Law Reporter. 
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When insured it was occupied as a family residence by a tenant . 
of the appellee, and the character of the house was never changed; 
but on November 26, 1881, he, together with his family, moved out 
of it, although his lease would not have expired until in March 
following; and on December 5, 1881, it was burnt. 

When the tenant removed the appellee, failing to obtain another 
tenant immediately, got a man to stay in one room of the house, 
which was furnished for the purpose, and who ate and slept there, 
having access to the entire building for the purpose of caring for 
and watching it; and he was so doing when it was destroyed. 

The policy provided that if the parties to it differed as to the 
amount of any loss it should be fixed by arbitrators, whose written 
award should be binding upon the parties as to the amount, but 
should not determine the liability of the appellants therefor. 

After proper proof had been made of the loss the parties by 
written contract submitted the question of amount to arbitrators, 
who, by an award in writing, fixed it at $5,602.32. The appellants 
failing to pay the insurance, which was $2,000 by each company, 
the appellant brought these actions upon the policy, alleging that his 
loss was $10,000, and asking judgment in each action for the $2,000. 

Subsequently he, by an amended petition, set up the agreement 
to arbitrate and the award. The appellants seem at the outset to 
have mainly relied upon alleged actual fraud upon the appellee’s 
part; but the testimony disclosing his good faith, the defense mainly 
urged by them at last in the lower court was, that the policy became 
inoperative when the house ceased to be occupied by a family ; and 
that the words “ occupied as a family residence ” constituted a con- 
tmuing warranty that the house should be occupied by a family 
during the entire time covered by the policy. 

If this be so, however, then the subsequent provision that the 
policy should become void if the house should “be or become 
vacant or unoccupied” was needless. These words mean without 
an occupant; and if the words used in giving the description of 
the property, “ occupied as a family residence,” imply an under- 
taking that the house should be occupied by a family during 
the term of insurance, then we must suppose that the insurers used 
the subsequent words unnecessarily. 

Effect should be given to both, if they can be reconciled; and 
both be considered in construing the contract; but forfeitures are 
not favored; and if the language be of doubtful import, it should 
be construed most strongly against the insurer. 
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Tf under our law the words “occupied as a family residence ” 
could be treated as a warranty, we think, in view of the subsequent 
language, it could only be held to be one as to the use of the house 
in presenti. But our statute provides that “all statements or 
descriptions in any application for, or policy of insurance shall be 
deemed and held representations and not warranties, nor shall any 
misrepresentation, unless material or fraudulent, prevent a recovery 
on the policy:” Gen. Stats., p. 968. 

The parties must be considered as having contracted with ref- 
erence to this statute, which was upheld in the case of the Ger- 
mania Insurance Co. vs. Rudwig, etc., 3 Ky. Law Rep., 712; 80 
Ky. Rep., 223; and the statement in the policy, “occupied as a 
family residence,” must be regarded as but a representation as to 
its then use; and the subsequent words as but an undertaking by 
the insured that the house should not be without an occupant dur- 
ing the time covered by the policy. 

The motion of the appellants for a peremptory instruction in 
their behalf in the nature of a nonsuit was based upon a counter 
view as to the proper construction of the terms of the policy. 

It was equivalent to a demurrer to the appellee’s evidence; it 
presented a legal question only; and for the reasons supra was 
properly overruled. 

Two questions remain to be dispused of; first, was there, within 
the law, any motion for a new trial ? 

If not we cannot consider the correctness of the special verdict. 

Second, if none, then did the special verdict authorize the judg- 
ment ? 

No verdict save a special one was asked, directed, or returned; 
and it was rendered on January 13, 1883. The following is the 
substance of the facts found:— 


1. ‘That the house was covered by the policy. 


2. That the house, or a portion of it, was occupied up to the time 
of the fire after the tenant moved out of it. 


3. Henry Suter, a negro boy, occupied the house and had access 
to all parts of it. 


4. Suter was employed to occupy it and take charge of it. 


5. Tenant moved out before his term expired. 
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6. He did not move out with plaintiffs consent. 


7. Plaintiff attempted in good faith to get another tenant. 
8. The award of the arbitrators was $5,602.30. 


A. Suter occupied a room attached to main house. 


B. Suter was not married. 


C. Suter occupied said room in charge of the house. 
D. Suter occupied it as a family residence. 


E. Plaintiff gave no notice to defendant that the house was 
vacant or unoccupied. 


F. Defendant did not consent to said vacancy. 


G. There were household goods and furniture in it belonging to 
plaintiff or to the tenant when tenant left it, or at the time of the fire. 


Closing as follows:— 

“We, the jury, find as above. W. C. Smith, Foreman.” 

Neither side objected to them; but each moved for judgment 
in his and its favor, respectively, upon them. 

The court took time and rendered a judgment for the appellee 
on May 7, 1883, for the amount cf the policy. On May 8, 1883, 
or nearly four months after the rendition of the verdict, the 
appellants filed grounds and entered a motion for a new trial. 
The appellee objected, and the motion was overruled. 

Section 340 of the Civil Code provides: “A new trial is a re- 
examination in the same court of an issue of fact after a verdict 
by a jury or a decision by the court.” 

The expression “decision by the court” manifestly refers to a 
case where the facts as well as the law are submitted to the judg- 
ment of the court. 


Section 342 of the Code says:— 

“The application for a new trial must be made at the term in 
which the verdict or decision is rendered; and except for the cause 
mentioned in section 340, subsection 7 (which did not exist in this 
case) shall be within three days after the verdict or decision is 
rendered, unless unavoidably prevented.” 
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A motion for a new trial questions the finding of fact alone, 
whether by judge or jury. If a verdict is complained of as un- 
supported by the evidence, then it is assailed for the direct error 
of the jury; but if the complaint be that the court committed an 
error, for instance in giving instructions, or in the admission of 
evidence, yet the verdict is assailed as a consequential error. A 
motion for a new trial does not question the legal conclusion which 
the court may reach in rendering a judgment. If it be erroneous 
in not conforming to the verdict or the finding of facts, a motion 
for a new trial is not the proper mode of correction. It may be 
reviewed without such a motion, and by merely asking the court to 
correct it; and the correction would not affect the verdict. A judg- 
ment is usually rendered when the verdict is returned into court; 
but need rot necessarily be, even in the case of a general one. If 
the court is in doubt as to the proper judgment to be rendered it 
may wait to be advised. Even if it tries the facts, it may enter its 
decision as to them, and take time as to the law of the case. A party 
need not delay making his motion for new trial until the judgment 
is entered. If the finding of fact be wrong it is important that the 
court’s attention should at once be called to it; and therefore the 
time within which it may be done has been limited to three days. 
It is urged, however, that this is requiring a party to jump in the 
dark; to act without knowing what the court may do. It is a suffi- 
cient response to this to say lex ita scripta est; but we see no good 
reason why a party should be allowed to speculate on what the court 
may do; and if he does, why should he not be required, as in num- 
berless other cases, to risk his judgment ? 

Suppose that a party against whom a general verdict has been 
returned moves for a judgment in his favor non obstante veredicto; 
the court takes time upon the question and finally overrules the 
motion and renders a judgment upon the verdict. In such a case 
can the plaintiff move for a new trial when more than three days 
have elapsed from the rendition of the verdict? We think not. 
The delay by the court in entering the legal conclusion cannot 
extend the statutory period fixed for questioning the finding of fact. 
The rule upon this point is the same whether the verdict be a gen- 
eral or a special one. In the latter case it is final as to the facts. 

We have been unable to find but one case upon this question. 

By the California Code a notice of a motion for a new trial must 
be given within two days from the termination of the trial. 

In the case of Allen vs. Hill, 16 Cal., 113, a special verdict alone 
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was rendered upon January 14,1860. Judgment upon it was re- 
served until January 20, 1860, and the notice of the motion for a 
new trial given upon the next day. 

It was urged that it was not required that the notice should be 
given until the completion of the trial; and that it was not complete 
until the judgment was rendered upon the special verdict; but the 
court held otherwise, saying :— 

“Tt is urged that as the verdict was special it was necesary to 
invoke the action of the court before a judgment could be entered 
upon it, and that therefore the trial itself did not in contemplation 
of law terminate until the judgment was rendered. We cannot 
assent to this view. The facts were settled by the verdict, and it 
only remained for the court to pronounce the conclusion of the law 
upon the facts found. If the court erred in this respect the error is 
a proper subject of review, and a motion for a new trial was unnec. 
essary. If the verdict was not satisfactory the right to correct it 
did not depend upon the judgment, and the steps for that purpose 
should have been taken within the time limited by the statute.” 

In this case no question arises as to when the trial terminated, 
because under our practice the period within which a motion for a 
new trial must be made dates from the rendition of the verdict. 

It is said, however, that there was no verdict upon which a judg- 
ment could be entered for the appellee; that it found no sum for 
which one could be rendered; that it should have found the facts 
and declared that if upon them the appellee was entitled to recover, 
then that he was entitled to a certain sum, naming it, or that his 
damages were so much. 

A special verdict at common law was one by which the facts of 
the case were put upon the record; and section 326 of our Code 
defines it as “the finding of facts by a jury as shown in their 
answers to questions submitted to them in writing.” 

It is true that section 327 of the Code, in speaking of it, says that 
“on such finding the jury shall return a special verdict only;” but 
when the two sections are considered together it is manifest that 
this only means that when such a verdict is ordered it only shall be 
returned. 

The petitions allege that the loss or damage was $10,000; the 
award fixed it at $5,602.30, the appellants admitting in their plead- 
ings that the question as to the amount of it was by agreement left 
to arbitrators, but denying that they found the award of $5,602.30— 
which issue was, however, settled by the special verdict; the prayer 
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of the petitions is for a judgment for the amount of the insurance, 
which was iess than the amount of the award. 

It is earnestly urged that if the judgment was based upon the 
special verdict, that then it should have been for the amount of 
the award, instead of the amount of the policy; that the lower 
court got the amount of the judgment from his own mind, instead 
of the verdict, beyond which he could not go to get the facts; and 
that it is the duty of a court in such a case to act upon the verdict 
as it is, and not as it should be. 

True it is that in such a case it is the province of the jury to 
find the facts, and the court to declare the law; and the damages 
to be recovered must be fixed by the jury, unless only a question 
of legal construction or a legal issue is involved. 

The jury, however, only find facts which are in issue. Here the 
parties agreed that in the event of a loss the appellees should pay 
not exceeding a certain sum, although the actual damage might be 
much more. 

If the parties had by contract fixed the amount of the damages, 
and the appellee had alleged it in his petiticn, then it would govern, 
and no finding as to it would have been necessary. It would not 
have been in issue. Did they not do what was equivalent to this 
when they by agreement submitted the question to arbitrators? 

The special verdict found that the parties had by agreement 
through arbitrators fixed the entire loss, and it found the amount 
so fixed. This was before the court, together with the agreement 
of the parties, binding the insurer to pay a certain sum, which was 
less than the award. 

Under these circumstances the question as to the amount for 
which the judgment should be rendered was merely a legal one 
and involved no issue of fact. 


Judgment affirmed 
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SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas No.3 of Philadelphia County. 


AMERICAN LIFE INS. CO.* 
vs. 
McADEN. 


A policy of insurance was issued by a company to A on the life of her hus- 
band. She paid the premiums on the same in quarterly payments for ten 
years, when the company refused to receive a certain premium and de- 
clared the policy void, on the ground that said premium was not tendered 
for several days after the time stipulated in the policy, and that the latter 
had, therefore, become forfeit to the company. Upon the company’s refusal 
to return her premiums, A brought assumpsit against them, on the rescis- 
sion of the policy, to recover premiums paid on a count for money had and 
received. At the trial A offered to read the policy in evidence, but the 
court excluded it, upon objection by defendants that it was an instrument 
under seal and the action was assumpsit. A verdict was rendered for the 
plaintiff and judgment entered thereon. Whereupon the company took a 
writ of error. Held, that the judgment should be affirmed. 


Assumpsit for money had and received was the proper form of action. 


The action was not on the policy, but was in direct disaffirmance thereof. It 
was error, therefore, to refuse to admit it in evidence; but this having 
been done at the instance of the defendants, they could not complain. 

If the policy contained a clause according to which, by reason of the non- 
payment of the premium on or before the day it was tendered, the policy 
became forfeited, A could not recover. But this was not shown, and the 
proof of it depended, in the first instance at least, on the proper construc- 
tion of the policy, which the defendants would neither offer in evidence 
themselves nor allow the plaintiff to offer. As the cause was presented to 
the court, therefore, defendants declared the policy void without any war- 
rant, and having received A’s money under such circumstances and re- 
fused to return it on demand, she was entitled to recover it in her action of 
assumpsit. 


It was immaterial that the payment of the premiums was voluntary, upon a 
valid obligation of A’s. ‘The action was not founded on fraud or failure 
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of the original contract, but on a rescission of it, by the defendant’s refusal 
to perform. 


There was no error in allowing interest from the date of A’s demand for the 
return of her premiums. 


Assumpsit by Rufus T. McAden and Mary F. McAden, in the 
right of said Mary F. McAden, against the American Life Insurance 
Company, upon a rescission of a policy of insurance to recover the 
premiums paid. The opinion states the facts. 


Henry Hazeruurst, for Plaintiff in Error. 

Georce H. Earte, Jr., Lewin Barrincer, and Ricuarp P. Wurre, for 
Defendants in Error. 

Crark, J. 

The evidence shows that in May, 1869, a policy of life insurance 
was issued by the defendant, the American Life Insurance Company, 
to the plaintiff, Mary F. McAden, in the sum of $20,000, upon the 
life of her husband, Rufus Y. McAden, of Charlotte, North Carolina; 
that the plaintiff paid premiums on this policy in quarterly pay- 
ments of $104.14 each, from its date until in August, 1879, when 
the company refused to accept the premium then tendered, declar- 
ing that the policy by its terms had Lecome forfeit to the company, 
the premium mentioned not having been paid or tendered within 
the time stipulated, but one or two days later. This action of 
assumpsit was thereupon brought, not upon the contract contained 
in the policy, but as upon a rescission of it to recover the premiums 
paid, upon a count for money had and received by the defendant to 
the use of the plaintiff. 

The policy was produced at the trial, and the plaintiffs offered to 
read it in evidence, but upon the objection of the defendants’ coun- 
sel that it was an instrument under seal and the action assumpsit, 
the court excluded it. This ruling of the court was, we think, 
erroneous, but the defendant cannot complain, as it was made at his 
instance. The action, it is plain, 1s not founded on the policy, for if 
the policy be in force, there can in the nature of the case be no 
recovery upon the count for money had and received. The suit 
is in direct disaffirmance of the contract and cannot, therefore, be 
said to be founded upon it. 

Assumpsit, for money had and received is frequently brought to 
recover back a deposit, or money paid upon an agreement which 
the defendant omits or refuses to perform; and on a single count 
in the common form, various sums received at different times may 
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be recovered: 1 Chitty Pl., 353, 356. When, for example, a person 
purchases land and pays part of the purchase-money, and the seller 
does not and will not complete the engagement so that the contract 
is totally unexecuted, he, the purchaser, may either affirm the agree- 
ment by bringing an action for non-performance of it, or he may 
elect to disaffim it, ab initio, and bring an action for money had and 
received to his use: Sugden on Vendors. Or, where two persons 
enter into a contract for service, and after part performance by one 
the other denies its existence, and gives notice of his intention to 
disregard it, the party not in default may at his option perform fully 
and enforce the contract, or consider it at an end and recover for 
part performance, upon a quantum meruit: Moorhead vs. Fry, 24 
Penn. St., 37. 

In Feay vs Decamp, 15 Serg. & Rawle, 227, there was an agree- 
ment under seal for the sale of land, with possession delivered and a 
large part of the money paid, but not to the extent the contract 
required; the owner resumed the possession and declared the con- 
tract at an end; held, to be a disaffirmance, and that the vendee 
might, in an action of assumpsit, recover back the money paid on 
a count for money had and received. The doctrine as to the dis- 
tinction to be drawn between a suit on the contract and a suit 
grounded upon a rescission of it is thus plainly stated in Smethurst 
vs. Woolston, 5 W. & S., 109: “ But this distinction which pervades 
allthe authorities governs the whole case; for the purchaser may 
declare specially for the breach of the contract, or simply for money 
had and received to recover back the deposit, if any be made, or the 
purchase-money, if it be paid; or he may join both causes of action 
in the same declaration. And when this is done, it is granted that, 
under the money count, the money advanced may be recovered 
back; or where a specific article has been given in satisfaction, the 
purchaser may, when default is made, elect to consider the contract 
at an end and recover the article itself, or its value, from the vendor. 
But, on the other hand, where the purchaser declares specially for 
breach of the contract, and thereby affirms it, the only rule of dam- 
ages is the value of the article at or about the time itis to be 
delivered.” 

The same principle is applied in Wilkinson vs. Ferree, 24 Penn. St., 
190, and Muller vs. Phillips, 31 id., 218. 

In all such cases, the contract, although under seal, is rightly 
received in evidence, to exhibit the transaction as it previously 
existed, to determine the resulting rights of the parties, and in some 
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cases, perhaps, to aid in the assessment of the damages: Mehaffy 
vs. Share, 2 P. & W., 361; Carrier vs. Dilworth, 59 Penn. St., 406. 

If, however, the contract has been in part performed, the plaintiff 
having received some substantial benefit therefrom, and if, upon a 
verdict in his favor, the parties cannot be placed in statu quo, the 
count for money had and received, in general, is not maintainable: 
Chitty Pl., 355: The plaintiff must show that he has equity and good 
conscience on his side, or he cannot recover. 

In the case at bar, the rights of the parties, under the contract of 
insurance, had attached, but the plaintiffs had never received any 
actual benefit from it. They may, in some sense perhaps, be said to 
have enjoyed the protection which the policy afforded in the event 
of the husband’s death, but as that event did not occur, the policy 
had as yet been of no appreciable actual advantage to the plaintiff, 
and no real disadvantage to the defendant. The parties, for any- 
thing that appears upon the plaintiff's recovery, are placed precisely 
in the same situation they were in before the contract was made; 
for, although the company carried the risk, and the plaintiff, Mary 
F. McAden, at all times during the continuance of the contract, 
upon the happening of the event provided against, was entitled to 
the indemnity it secured, yet the company has paid nothing, and 
the plaintiffs have received nothing. As in the case of any other 
contract the parties were each entitled, during its continuance, 
according to its terms. 

The policy, when made, was admittedly valid; the premiums which 
were paid were voluntarily paid upon that policy; the risk had been 
running for ten years; the obligations of the contract were long 
since in force, on both sides, and it is clear that the plaintiffs could 
not on their own mere motion rescind it, so as to recover back the 
premiums paid; but if after receiving these several premiums the 
company, without right, refuse to receive further premiums as they 
mature, deny their obligation, and declare the contract at an end, 
the plaintiff, we think, may take the defendants at their word, treat 
the contract as rescinded, and recover back the premiums paid, as 
so much money had and received for their use. Rescission or avoid- 
ance, properly so-called, annihilates the contract, and puts the par- 
ties in the same position as if it had never existed; and notice that 
a party will not perform his contract has the same effect as a breach: 
Ballou vs. Billings, 136 Mass., 309. It is of no consequence that the 
payment of the premiums was voluntary, upon a valid obligation of 
the plaintiff to discharge a debt which the plaintiff owed, and which 
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the defendant had a right to receive; the action is not founded in 
any fraud or failure in the original contract, but on a rescission of 
it through the subsequent refusal of the defendant to perform it. 


It is clearly shown, indeed it is admitted, that the premium due 
in August, 1869, was tendered to the company, and was refused 
upon the ground that the company was not then bound to receive 
it, and that the policy, according to some alleged express stipulation 
it contained, respecting the payment of the’ premiums, was forfeited 
and void. The president of the company denied all liability on the 
policy, and declared the contract at an end. If the reasons assigned 
by the president were valid and true, the refusal to reeeive the pre- 
mium was right; if the contract was in fact forfeited and void, there 
was no contract remaining to rescind, and if there was no rescission 
there could be no recovery for money had and received. But there 
was no proof whatever of a forfeiture of the policy; it was alleged 
that the contract contained a clause, according to which, by reason 
of the non-payment of the premium due in August, 1879, on or 
before the exact day designated for payment thereof, a forfeiture 
ensued; whether this was so or not depended, in the first instance 
at least, upon the proper reading and construction of the policy 
itself, which the defendant would not allow the plaintiffs to offer in 
evidence, nor would they offer it themselves. 


The policy is, therefore, not before us; we do not know what it 
provides; if it contains any such clause, it should have been given 
in evidence. As the case is now presented to us, the company would 
appear to have declared the lapse of the policy. without any warrant 
whatever, and without cause, and if the defendants received the 
plaintiff's money, and under such circumstances, upon demand, re- 
fused to return it, we think it may be recovered back in an action 
of assumpsit: May Ins., 429; Siepel vs. International Ins. Co., 84 
Penn. St., 47. 

The case of McKee vs. Phoenix Insurance Co., 28 Mo., 383, is, in 
all respects, similar in principle to the case under consideration; 
there, a wife insured the life of her husband, and after making sev- 
eral payments obtained a divorce; other payments were afterward 
made, when the insurer refused to receive a semi-annual installment, 
tendered when due; in an action for money had and received, it 
was held, that the decree of divorce did not authorize a forfeiture of 
the policy, and that “ifthe defendant wrongfully determined the 
contract, by refusing to receive a premium when it was due, then 
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the plaintiff hada right to treat the policy as at an end and to 
recover all the money she had paid under it.” 

In some cases, perhaps, the defendant ought to refund the prin- 
ciple merely; and in others he ought ex «quo et bono to refund the 
principal with interest; each case depends upon the justice and 
equity arising out of its peculiar circumstances. In this case, how- 
ever, interest was allowed for the date of the demand only, and cer- 
tainly the defendant cannot complain of that. 


The judgment is affirmed, 


Trunkey, J., dissents. 





Knights of Honor vs. Nairn. 


SUPREME COURT OF MICHIGAN. 


Cross Appeals from St. Clair. 


KNIGHTS OF HONOR} 
US. 
NAIRN.* 


The beneficiary ina policy of life insurance tsstied by the Knights of Honor 
can be changed only in the manner prescribed by the constitution of that 
society,—by filling the necessary blank on back of policy, attestation by 
the ‘‘ reporter,” and surrender of the policy to the lodge, and the issuance 
of a new certificate. 


Frepertick T. Stetey, for Complainant and Appellant. 
Avery Bros, abd James H, Brewster, for Defendant and Appellant. 


Campsett, C. J. 

Complaitiant filed a bill of interpleader to settle the contending 
claims of the two defendants to a sum of $2,000 ufider a member’s 
benefit certificate issued to Harry Traver, now deceased, who was a 
member of one of the subordinate lodges of the associution repre- 
sented by complainant. It appears from the record that the order 
of which complaitiant is a corporate representative, of various 
associations connected with it, became, at different times, incorpo- 
rated in different States. It also appears that there is a general 
associatioti to which the smaller bodies ate said to conform, having 
local lodges, incorporated atid unincorporated. Just how far the 
special corporations in different States govern those elsewhere not 
incorporated does not fully appear, and is not material in the present 
"* Opinion filed, February 9, 1006.—From N.W. Reporter. =2=2=2=2SOSOS*~CS 
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case. We have no judicial knowledge beyond the record, and need 
not inquire. 

In the present case, Traver appears to have been a member of a 
lodge at Port Huron, in this State, and the complainant, which is 
the body issuing the benefit certificate, and bound to pay it, is a cor- 
poration organized under the laws of Missouri. It is therefore, in 
all its contract relations, subject to the conditions imposed upon its 
corporate powers by those laws, and no rules or conditions can be 
lawfully imposed, contrary to those laws, upon its corporate action 
by any private association. It can make no contracts forbidden by 
the laws of Missouri to such corporations; and, while the action of 
the unincorporated supreme lodge may be of more or less service in 
construing ambiguous arrangements not forbidden, it cannot in any 
way supersede the statutes. The benefit certificate, which is dated 
July 16, 1881, after reciting membership of Traver, and some other 
similar matters, and some conditions, concludes as follows: “The 
said supreme lodge hereby agrees to pay out of the widows and 
orphans’ benefit fund, to his sister, Mrs. F. T. Richardson, the sum 
of two thousand dollars, in accordance with and under the laws gov- 
erning this order, upon satisfactory evidence of the death of said 
member, and the surrender of this certificate: provided, that this 
certificate shall not have been surrendered by said member or can- 
celed at his request, and another certificate have been issued in 
accordance with the laws of this order.” On the back of this cer- 
tificate was a printed form: “I hereby surrender to the Supreme 
Lodge, Knights of Honor, the within benefit certificate, and direct 
that a new one be issued to me, payable to —, [signed |—— — 
Attest: ————. [Lodge Seal. ] — Reporter.” Upon the certificate 
in controversy this blank was dated March 25, 1884, signed by Harry 
Traver, made payable to “George K. Nairn, in trust,” but not signed 
or attested by the lodge “ reporter,” or by any one. 

Defendant Nairn claims that by virtue of this indorsement the 
fund belongs to him. Defendant Mrs. Richardson claims that noth- 
ing has been legally done to divest her of the benefits promised to 
her by the certificate. Nairn claims that Traver was an army com- 
rade and intimate friend, who had lived at his house several years, 
and became hopelessly ill from some injury in the early part of 1884, 
which interfered with his doing any considerable share of business, 
and in October, 1884, he went to Ypsilanti for medical treatment, 
where he was under the care of an aunt and other near relatives and 
family connections, one of whom was a physician. He died at 
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Ypsilanti in December, 1884. Nairn testifies that, while going to 
Ypsilanti, Traver told him he had placed a transfer of the certificate, 
with other papers, in a envelope which he had left in a bureau 
drawer in his room at Nairn’s, and wished him to do according to 
the instructions which he would find there. It does not appear very 
clearly when Nairn first looked at this envelope, but it was sealed, 
and contained on the outside, in black ink, “ H. Traver;” and in blue 
pencil mark, “ For Geo. Nairn, in case of my death.” After Traver’s 
death, it was opened by Nairn, in presence of some of Traver’s rela- 
tives, and it then contained the certificate indorsed, as before stated, 
as of March 25, 1884, and a letter of the same date, as follows:— 


“*PorT HuRON, March 25, 1884. 
‘Reporter of Integrity Lodge, Knights of Honor—Srr: I desire to have 
the beneficiary in my certificate of membership changed from Mrs. F. T. Rich- 
ardson to George K. Nairn, in trust; and in the event of my death two thou- 
sand dollars to be paid to him. HARRY TRAVER.” 


There was also a letter in blue pencil, dated June 24, 1884, 
directed to Nairn, and indorsed, “Geo. K. Nairn, in case of my 
death,” the purport of which was a request to have his affairs 
straightened, pay a list of debts inclosed of about $359, and funeral 
expenses, and apply balance as directed in memoranda. The 
remainder of the letter explained his business matters and some 
other things. There was also a life insurance policy for $500 on the 
life of Mrs. Richardson, which he requested to have kept for her 
son. Also a letter dated October 15, 1884 (which was the date of 
his going to Ypsilanti), addressed jointly to his sister and aunt, 
requesting them, in case of his death, to confer and consult with 
Nairn, and rely on him implicitly, saying: “He has been to me 
through twenty years or more as a brother, and is as dear to me as 
oue.” There was no memorandum in regard to what were the 
terms of Nairn’s trust in the fund, but Nairn says that on the way to 
Ypsilanti, Traver told him to take what was reasonably due him, 
and keep the rest in trust for his little girl. He also says that from 
the spring of 1884, he paid Traver’s lodge dues and assessments at 
his desire, but never knew that the certificate had been assigned for 
his benefit till October, as before mentioned. 

It is not claimed on either side that this certificate belonged to 
Traver as a part of his estate. It is admitted on both sides that he 
had a power of appointment to change the beneficiary. It is also 
clear that the beneficiary named in the certificate must take the fund, 
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unless there has been a valid appointment in favor of Nairn. It is 
claimed, however, that there are two objections to Nairn’s claim: 
First, that he is not such a person as could receive a benefit under 
the rules of the corporation; and, second, that no appointment ever 
became operative. The circuit court for the county of St. Clair 
ordered the money to be paid to Nairn. Mrs. Richardson appeals 
on her own behalf. The complainant appeals, claiming that certain 
provisions of the decree are injurious, as changing the conditions on 
which complainant can be bound. 

The constitution of the order, as last adopted in May, 1884, is very 
explicit that benefits are to be paid, on behalf of a member, “to such 
member or members of his family, or person or persons dependent 
on him, as he may direct and designate by name,” etc. The change 
of beneficiaries was to be made by a member, “ while in good stand- 
ing,” surrendering his certificate, and receiving a new one payable 
as he shall have directed; “said surrender and direction to be made 
on the back of the benefit certificate surrendered, signed by the 
member, and attested by the reporter under seal of the lodge.” 
Const., art. 9,§ 5. It appears that under a Kentucky charter. and 
under the constitution as it stood previous to 1884, the benefits could 
be made payable to his family, or as the member should direct. 
This, appparently, would have made Nairn a competent beneficiary, 
if we can regard these constitutions as controlling the contract. But 
this benefit is payable by a corporation of the State of Missouri, and 
the laws of that State very clearly and expressly forbid corporations 
of this sort from paying benefits to any but the member’s family or 
dependents: Rev. St. Mo., p. 179, § 972. This prohibition is 
strengthened by some further provisions making it unlawful to issue 
policies of life insurance, or for the benefit of the members them- 
selves in any shape: Section 973. The restrictions imposed by the 
laws of Missouri cannot be abrogated or changed by the corpora- 
tion, and it cannot subject itself to any outside control which will 
override the laws of its organization as a corporate body. 

The intent of the prohibition is clearly to shut out all persons who 
are not actual relatives, or standing in place of relatives in some 
_ permanent way, or in some actual dependence on the member. 
While the relations between Traver and Nairn were very intimate, 
they do not fairly come within the designation of family relations. 
If there was any dependence, Traver, and not Nairn, was the 
dependent person. But, taking Nairn’s own answer and testimony 
together, it is shown that he expected, under the alleged arrange- 
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ment with ,Traver, to apply this fund, not only to the payment of 
other debts, but also to payment to himself as a creditor, leaving 
such surplus as he chose to leave to one of his own children. The 
purpose of Traver thus indicated was not to provide a benefaction 
to a memher of his family, or person dependent, but to use the fund 
to pay debts,—a purpose which is honest, but which is entirely for- 
eign to the benevolent objects of the association, which exclude the 
member from appropriating the fund to his individual purposes. 

The other objection, however, is one which cannot be surmounted. 
The written contract, so far as it goes, is the measure of the rights 
of all parties. By the express terms of that certificate, 1t is provided 
that Mrs. Richardson shall have the money unless the certificate is 
surrendered and canceled and a new one issued; and the form of 
surrender printed on the back conforms precisely to the clause also 
inserted in the constitution, requiring every surrender and new 
direction to be signed by the member, and attested by the reporter 
under the lodge seal, he being the officer into whose hands it must 
be placed for transmission to the home office for re-issue. Under 
this arrangement the purpose is evident that the corporation shall 
always be in written contract relations with a member who is alive 
and in good standing, which will show them the identity of the bene- 
ficiary to whom they are liable. It is possible—and we need not 
consider under what circumstances—that when a member has exe- 
cuted and delivered to the reporter his attested surrender, in favor 
of a competent beneficiary, his death, before a new certificate is 
rendered, may leave his power of designation so far executed as to 
enable a court of equity to relieve against the accident. But in the 
present case the facts show conclusively that Traver did not mean 
to have any surrender made until after his death. Nairn was 
not authorized to open the envelope or handle any of the papers 
while Traver lived, and Traver retained complete control of them. 
No one was authorized, while he lived, to take any steps to complete 
asurrender. The attestation of the reporter was not a mere cere- 
mony. In this very case, issue is made on the voluntary character 
and legal validity of Traver’s alleged execution of the various papers. 
We are not disposed to consider that view of the case. But it is 
plain that the formality of appearing personally before an officer of 
the corporation or its lodges, and having the execution seen and 
attested by such an officer, would be a valuable guard against fraud 
and forgery, which was not provided for without some intention. 
In our opinion, Traver never surrendered this certificate, and never 
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attempted to surrender it, within either the letter or the spirit of its 
conditions, and the right of Mrs. Richardson remains as originally 
. provided for. 

We do not, in reversing the decree, mean to impugn any one’s in- 
tegrity. We dispose of the case purely on legal grounds, which 
leave us, in our opinion, no choice in the matter. The contract is 
one which the parties made on their own conditions, and every one 
is bound by them. 

We do not, regard the complainant’s appeal as within the rules of 
interpleader, and, while we shall not disturb the allowance of $50 
made below, we can grant no further costs to iton appeal. The 
learned argument of the distinguished counsel representing it was 
instructive, but bore entirely in favor of one of the two defendants. 

Mrs. Richardson is entitled to costs of both courts against Nairn, 
and to a decree for the money in controversy. The decree below 
must be reversed, and a decree entered here in her favor. 


The other justices concurred. 





1886. } Martin et al. vs. Tradesmen’s Ins. Co. 


COURT; OF APPEALS OF NEW YORK. 


JOSEPH MARTIN et at., Appellants, 


vs. 
TRADESMEN’S INS. CO., Respondent.* 


A company may safely deal with parties procuring an insurance upon the in- 
terest of others which is made payable to such parties where they hold 
the policy, and is justified at their request and upon their production of 
the policy in erasing the names of the original insured, and substituting 
those of others. 


But where the legal title is held by one party as the representative of several 
interests, the interest of such party is the one which should properly be 
covered. 


A party cannot complain of an alteration made in a policy with his consent, 
and which worked no harm to him; but an alteration made ina contract 
under which plaintiff claims without his conseut, and while out of his 
hands, is of no effect. 


The mortgagees empowered to receive the insurance moneys are responsible 
for their application to the mortgage debt. 


Rueer, C. J. 

The evidence at the close of plaintiff’s case tended to show the 
following facts: At the solicitation of an insurance broker, appar- 
ently acting in behalf of mortgagees, on May 22d, 1880, the defend- 
ant issued and delivered an insurance policy to such broker reading, 
so far as the part material to this discussion is concerned, as follows: 
“Tradesmen’s Insurance Company of New York on account of Mar- 
tin & Kaskell, in case of loss to be paid in funds current in the 
city of New York to the Harlan & Hollingsworth Co., of Wilming- 
ton, Del., do make insurance and cause five thousand dollars to be 
insured upon the body, tackle, apparel. and other furniture of the 


Decision rendered, February, 1886, 
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steamboat Adelaide,” etc. On June 18th thereafter, some one, also 
presumably representing the mortgagees, presented the policy to the 
defendunt, and requested it to erase the names of Martin & Kas- 
kell, and insert that of John Garvey in place thereof upon the 
ground that Garvey was the owner of the steamer when insured, 
and such alteration seemed necessary to validate the policy. The 
defendant thereupon drew a line with a pen through the words 
“Martin & Kaskell,” and interlined above them the words “John 
Garvey,” and at the same time also inserted the words “to the 
extent of their interest and balance, if any, to John Butler,” after 
the words “ Wilmington, Del.,” leaving, however, the original lan- 
guage of the policy as legible as before the alteration. It was then 
redelivered to the person producing it and returned to the Harlan 
& Hollingsworth Company, who, from its original execution to the 
time of the trial, presumptively retained its possession. It further 
appeared that the boat was purchased in May, 1879, of the Harlan 
& Hollingsworth Company, by Martin, Kaskell, and one Butler, but 
for certain reasons it being desirable to conceal Butler’s interests in 
the transaction the bill of sale was taken in the name of Martin & 
Kaskell alone, one half to each. Subsequently, and in November, 
1879, Butler becoming desirous of having his interest in the boat 
protected by some written evidence, requested Martin & Kaskell 
to convey it to John Garvey in trust for the then owners; and there- 
upon a bill of sale of the boat was executed by Martin & Kaskell to 
Garvey, and was delivered to some one for him, and he, so far as 
appears, retained it until the time of the trial. After the purchase 
of the boat in 1879, the plaintiff took possession and employed it in 
running between Long Branch and New York in the transportation 
of passengers until June 19th, 1880, when it was sunk and lost in 
the Hudson River through a collision with another boat. It also 
appeared that the plaintiffs advanced from the earnings of the boat 
to the Harlan & Hollingsworth Co. part of the premiums required 
to procure $20,000 insurance upon the boat, and the same was 
effected in equal amounts of $5,000 each in the defendants and three 
other companies, and that the Harlan & Hollingsworth Co. was at 
that time, and until after the loss of the boat continued to be the 
holders of mortgages thereon executed by Martin & Kaskell to the 
amount of the entire insurance. It also appeared that the Harlan & 
Hollingsworth Co. received from the respective insurance companies 
after the loss, upon the several insurance policies referred to, 75 per 
cent of the gross amount thereby insured, and applied the same upon 
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their mortgages, leaving due thereon the sum of $5,000, that being 
precisely the amount remaining unpaid upon such policies. 

On this state of facts the plaintiffs claimed to recover upon the 
ground that the act of the defendant in erasing the names of 
“Martin & Kaskell” from the policy, and inserting in place thereof 
that of “John Garvey,” constituted a conversion of the policy as 
against them, rendering the defendant liable to the plaintiffs for the 
amount thereof or such other amount as might represent their inter- 
est therein. 

Upon the trial the complaint was dismissed upon the ground that 
there was no proof of any damages sustained bv the plaintiffs from 
the alteration of the policy. The judgment of the trial court was 
affirmed on appeal and from such affirmance this appeal was taken. 

We are of opinion that these judgments should for several reasons 
be affirmed. 

The form of the policy as originally drawn was somewhat peculiar, 
and was not probably such as would have been adopted by the par- 
ties had they been well advised. Although the interest of Martin & 
Kaskell alone is insured they were not then legal owners, and were 
never in equity sole owners of boat, and the policy does not provide 
for any recovery by them of the amount of the insurance. The 
plaintiffs probably had an insurable interest in the boat, but serious 
questions exist as to the value and extent of such interest, and the 
rights of Butler, their co-tenant in the proceeds of the policy. 

Inasmuch as all of the interests both legal and equitable had been 
united in John Garvey as a trustee for all parties before the execu- 
tion of the policy, it would obviously have been the safer plan to have 
named his as the insurable interest in the original instrument. As 
the policy was drawn it was undoubtedly the interest of Martin & 
Kaskell alone that was insured, yet in case of loss the amount 
thereof was required to be paid unconditionally to the Harlan & 
Hollingsworth Company, and it was apparently the sole beneficiary 
of the contract. Its right of recovery thereon in case of loss would 
undoubtedly be defeated by the want of an insurable interest in 
Martin & Kaskell, or any violation by them of the conditions of the 
policy, but the Harlan & Hollingsworth Company having paid a por- 
tion of the premium required, and having authority to effect insur- 
ance for their own benefit and receiving and holding the policy 
issued for that purpose with an interest therein covering the entire 
amount of the insurance, had for the purpose of protecting such in- 
terest apparent authority to procure such an alteration of the policy 
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as would promote the object intended in effecting it. So far as the 
defendants knew, they were the parties solely interested in the trans- 
action, and until after notice of the rights or claims of other persons 
could safely deal with the parties procuring the'‘insurance in refer- 
ence to any change or modification of its terms. If the mortgagees 
were in fact the agents of the plaintiffs in procuring such insurance, 
and violated their instructions, either in procuring it or changing its 
terms to the prejudice of their principal, it would render them liable 
for the damages resulting therefrom. When, however, the insurer 
in issuing a policy deals with a party who remains in possession of 
the instrument atter execution, and is alone entitled to recover the 
amount thereof in case of loss, he is authorized to assume that 
such party has power to make such changes in it before breach 
as will inure to the benefit of the insured, and tend to perfect a 
valid and enforceable contract. This would seem to be especially 
the case when the proposed alteration could neither injuriously 
effect the right of enforcing it or change the application of the 
moneys collectible thereon. Under both forms uf the contract the 
moneys in this case were recoverable only by the Harlan & Hol- 
lingsworth Company, and would be when received applicable only 
to the satisfaction or reduction of the plaintiff's indebtedness to 
them. 

Thus in any event the plaintiffs would, under either form of the 
policy, receive what they contracted for, and as it turned out, have 
no cause of complaint, whatever might have been the case under a 
different state of circumstances. 

The legal title of the boat was unquestionably in John Garvey, and 
he held it as trustee for Martin, Kaskell, and Butler. The change 
made in the policy simply affected the form of the contract, and not 
the equitable rights of the parties, and seems to have been made in 
good faith simply for the purpose of validating it: Meyer vs. Her- 
neke, 55 N. Y., 412. 

There was obviously no intent on the part of either of the parties 
to the transaction to effect a destruction or cancellation of the in- 
strument by its alteration, but it was made with intent solely to 
remedy a real or supposed defect which threatened its validity. 
No interest which the plaintiffs might have in the contract was im- 
paired by the erasure complained of, for if it was made by their 
authority they had no right to complain, and if not, and such author- 
ity was necessary to be obtained, the alteration did not vitiate their 
contract or impair their right to enforce it. The rule is well estab- 
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lished that an alteration of a contract under which a plaintiff claims, 
made by a defendant or some third party without the plaintiff's con- 
sent, and while the contract is out of plaintiff's hands, has no effect, 
and the contract will remain as it originally stood, provided the 
nature and extent of the alteration can be clearly ascertained, and it 
can be seen what the contract was at the time it was executed: 
Addison Law of Contracts, 286, and authorities cited; Nichols vs. 
Johnson, 10 Conn., 192; Phillips on Ins., Sees., 114 and 115; Van 
Brunt vs. Eoff., 35 Barb., 501. 

We are, therefore, of the opinion that the alteration in question 
was not a tortious act on the part of the defendants, and did not 
constitute a conversion of the policy. We are also of the opinion 
that the plaintiffs have suffered no damage from the act com- 
plained of. 

At the time of the destruction of the Adelaide, they had no inter- 
est in the contract except to have the moneys recoverable thereon 
collected, and applied in reduction of their indebtedness to the 
mortgagees, and for the purpose of effecting this object the mortga- 
gees were their agents, and responsible to them for the manner in 
which that right was enforced: Cone vs. Niagara Ins. Co, 60 
N. Y., 619. 

The whole insurance moneys were no more than sufficient to pay 
the mortgage, and would in no event afford a surplus recoverable 
by the owners of the property. But, however this may be, we have 
seen that the plaintiff's remedies upon the policy were not impaired 
by the alteration made in it and therefore they cannot have suffered 
damages by reason thereof. 


The judgments of the courts below should be affirmed. 
All concur. 
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SUPREME COURT OF MISSISSIPPI. 


Ocroser Term, 1885. 


Appeal from the Circwt Court of Chickasaw County, Second District. 


M. A. POLLARD, Appellant, 
Us. 
PHCENIX INS. CO., Appellee.* 


A Mississippi act provided for certain license fees for the privilege among others 
of keeping a store, and that any person who should exercise the privilege 
Without paying the price and obtaining the license should suffer tine or 
imprisonment, and all contracts made with the violator in reference to the 
business thus carried on should be void only so far as such violator may 
base any claim on them, and no suit should be maintainable thereon by 
such violator. 

Held, That the statute applies as well to an insufficient license as to a_busi- 
ness carried on without license. 

Held, That the violator may maintain suits to defend title to his property: 
but not to enforce contract rights in respect to the business. 

Held, That a policy on the stock of goods is incidental to the business, and 
in case of loss, payment cannot be enforced by a merchant who has taken 
out license insufticent for the quantity of his stock. 


Messrs. R. S. Buck, Mizter, Smita & Hirsu, of Vicksburg, Miss., 
Messrs. W. G. Orr, and T. J. Bucwanan, Jr., of Okolona, Miss., and 
Mr. J. A. Orr, of Columbus, Miss., for Appellant. 

Messrs. W. P. & J. B. Harris, and Nucenr & McWutuE, of Jackson, 
Miss., and Messrs. Hovsron & Wiruiams, of Okolona, Miss., for 
Appellee. 


* Deeision rendered, Feb, 15, 1886. 
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CaMPBELL, J. 

The replication to the fifth plea was sufficient. It directly 
traverses the averment of the plea that the plaintiff did not as 
soon as possible after the loss, render a particular account of it, 
as required by the policy, “and affirms that the plaintiff did render 
such account as soon as possible, as the nature of the case and 
surrounding circumstances would admit.” The addition of the 
words quoted was the mere expression of what the law implies in 
every such case, viz.: that the particular account shall be rendered 
as soon as possible in the nature of the case, and under the cir- 
cumstances in which the person is compelled to act. 

The demurrer was a general one, and it was not assigned for 
cause that the replication was too general, and did not state the 
special circumstances relied on by the plaintiff to justify any 
delay in furnishing the particular account, and the sufficiency of the 
replication in that point of view is therefore not presented. 

We are called upon to determine, whether one exercising the 
privilege of keeping a store, without paying the price and obtaining 
license as prescribed by law, and effecting insurance of the stock of 
goods so employed can recover on the policy in case of their loss. 
An answer to this question requires an interpretation of § 589 of the 
code, which declares that any person who shall exercise any of the 
privileges enumerated, “without first paying the price and pro- 
curing license as required, shall on conviction be fined * * * or im- 
prisoned * * or by both * * * and all contracts made with any 
person who shall violate this act, in reference to the business carried 
onin disregard of this law, shall be null and void so far only as 
such person may base any claim upon them, and no suit shall be 
maintainable in favor of such person on any such contract.” 

The purpose of the act is manifest. It is to constrain those 
who would enjoy the privileges taxed to pay the price and obtain 
license by a twofold penalty, one being fine or imprisonment, or 
both, and the other disability to claim under any contract made in 
reference to the business carried on in disregard of law: one to be 
enforced through the machinery provided for the punishment of 
misdemeanors, and the other on the plea of the party sought to be 
held liable on the contracts made in reference to the business, 
We repudiate the distinction attempted to be maintained between 
not obtaining license at all, and obtaining an insufficient one. 

The statute denounces its penalty against him who fails to pay 
the price and obtain license, and he who pays the price of a busi- 
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ness less than that prescribed, and carries on a business greater 
than he has paid for the privilege of conducting is as much within 
the contemplation of the statute as he who pays no tax. It may 
be said, that undervaluation is the form in which the chief frauds 
are committed on the revenue. He who pays no tax is almost sure 
to attract attention to his default, and to be visited by the penalty 
of the law, while successful fraud may be practiced by paying a 
small tax, and under color of the license thus obtained transact- 
ing business on a scale much larger than that authorized by the 
license purchased. As the statute is broad enough to include it, 
and the case of one who pays a small tax and does a large busi- 
ness is a common form of the evil sought to be remedied by the 
penalty prescribed, it must be assumed that the legislative purpose 
was to embrace it. 

The statute does not deprive the owner of his property embarked 
in the business illegally carried on. The title is not in any manner 
affected. All the incidents of title remain, with the rights of owner, 
in all respects, as to the property, except that no contract made in 
reference to:the business not duly licensed can be enforced by him 
who has violated the law in carrying on the business. The owner 
may resort to the courts, and maintain any action to the maintenance 
of which title to the property entitles him, unaffected by the fact 
that the property is employed in business unlawfully carried on, 
because the disability imposed by the statute extends only to rights 
founded on contracts made in reference to the business. The 
distinction is between title with its incidents, and power to contract 
with respect to the subject of it. Not the title of the delinquent 
owner is impaired, but his capacity to make a contract he can 
enforce whereby to make successful the business he is illegally con- 
ducting. 

The common law as to contracts founded on or growing out of 
illegal considerations furnishes no guidance in ascertainirg the true 
interpretation of the statute. The common-law rule of invalidity of 
contracts was not looked to in framing this statute, which speaks the 
will of the law-makers, and it must be found in the words employed 
for that purpose. It is therefore needless to inquire what would 
have been the rule, if the statute had not declared the consequence 
of its violation. The question is, what does the statute declare? 
When that is ascertained it must prevail. Its language is plain, and 
unambiguous. It declares that no suit shall be maintainable, in 
favor of the violator of the law, on any contract made by him in 
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reference to the business carried on in disregard of this law. The 
controversy is as to the scope of the expression, “In reference to 
the business carried on in disregard of this law,” for only as to such 
contracts is disability to maintain a suit imposed. The language 
should not be extended beyond its plain meaning, nor should it be 
limited within narrower bounds. We should not extend it by con- 
struction, nor fritter it away by refinement, but should so interpret 
it as to effectuate the intention of the legislature im passing it. 
What is the plain, ordinary, popular signification of the language 
employed, its natural, unstrained meaning ? 

We answer; it embraces all contracts in the prosecution of the 
particular business, which relate to it, and have for their object its 
maintenance, protection, or furtherance all which pertain to it, and 
grow out of it. 

The phrase, “In reference to the business” is synonymous with 
having relation to, regarding, in respect to, concerning, pertaining 
to it, and the contracts which the delinquent is incapacitated to claim 
the benefit of are those included in these terms. 

Was the contract made in the prcsecution of the business? Did 
it grow naturally out of it? Was incident to it, connected with it, 
relating to it; did it regard it and pertain to it? Ifso, it is one 
which the delinquent dealer cannot enforce, for to permit it would 
be to enable him to make valid contracts whereby to secure himself 
against loss in his illegal venture—to guard the cargo against perils 
incident to the forbidden voyage, and thereby save himself from the 
penalty declared against his temerity. 

Is a poliey of insurance on a stock of goods in a store carried on in 
violation of law a contract in reference to the business? It is made 
to cover such goods as may constitute the stock when a loss occurs. 
It is a contract for indemnity against loss. It grows out of the busi- 
ness, it pertains to it, and concerns it, it relates to it, and is made for 
its success. It is impossible to dissociate the ideas of the stoek of 
a merchant and the business in which he is engaged. True, buying 
and selling constitute the principal operations of a merchant, but 
there are many accessories. The illegality of the principal things 
involves and infects the incidents. Shall it be said that the unli- 
censed dealer is incapacitated to make an enforceable contract to buy 
or sell goods, but he may make one for their preservation or for 
indemnity against their loss? that although they are being used for 
profit in an unawful business, and are kept for that purpose, a lawful 
contract may be made for indemnity against their loss by a casualty 
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incident to the business? although no enforceable contract may be 
made for their sale,one may be made for their conservation or 
replacement, in order that they may continue to be dealt with in 
violation of law? To permit the unlicensed merchant to stipulate 
for protection against loss of goods by a casualty incident to the 
business would be to allow him to acquire rights by contract from 
an illegal business, in the face of the statute which denies it. The 
statutory incapacity relates to all dealing with reference to the stock 
of goods kept for sale. The price of license is graduated with refer- 
ence to the amount of such stock and contracts pertaining to it 
are what cannot be enforced. The scope of the business of a store 
embraces the purchase, care, preservation, and sale of goods, and 
the disability of the violator of the law extends to all the operations 
of the business. He cannot claim the benefit of any contract made 
in its prosecution, growing out of it, and having relation to it. 

So the law is written. 

Were a merchant to make a power of attorney authorizing one to 
take charge of his store, and make all contracts “in reference to the 
business,” it could not be denied that the agent might effect insur- 
ance on the stock, and bind his principal by a bill or note for the 
premium. Why should the same language have a different mean- 
ing in a statute ? 


Reversed. 
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SUPREME COURT OF NEBRASKA. 


Quo Warranto. 


VS. 


STATE, ex ret. ATTORNEY-GENERAL, ] 


FARMERS’ Erc. INS. CO.* 


A contract by which one party for a consideration promises to make a certain 
payment of money upon the destruction or injury of something in which 
the other party has an interest, is a contract of insurance, whatever may 
be the terms of payment of the consideration by the assured, or the mode 
of estimating or securing paymept of the sum to be paid by the insurer in 
the event of loss. 


Upon the facts appearing in the record, Held, that defendant was a mutual in- 
surance company, and as such must comply with the provisions of the act 
of June 1, 1873, and receive the certificate of the auditor of State before 
transacting business. 


WituiaM Lerse and N. K. Grices, for Plaintiff. 
Harwoop, Ames & Ketty, for Defendants. 


Retse, J. 

This is an original proceeding instituted for the purpose of oust- 
ing defendants from transacting the business of life insurance. 
The information alleges in substance that defendant association is 
now, and has been for some time, transacting ‘the business of life in- 
surance within the State, and issuing policies or certificates of in- 
surance upon the lives of persons within the State; that it has not 
complied with the laws of the State relating to the transaction of the 
business of life insurance, and has not at any time obtained a certifi- 
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cate from the auditor of State permitting it to transact such busi- 
ness, and that it has no authority of law to engage therein; that 
defendants McBride, Gillispie, Hoagland, Currie, Fletcher, and Tam- 
blin are the officers of said association, and as such are soliciting 
risks and effecting contracts of insurance in its behalf. Exhibits are 
attached showing the form of “application for membership,” “cer- 
tificate of membership,” “security notes,” “receipt for membership 
fee,” circulars, etc., in use by defendants for the purpose of effect- 
ing the issuance of indemnity or insurance upon the lives of persons, 
The answer consists alone of the denial “that the defendant the 
Farmers & Mechanics’ Mutual Benevolent Association has not com- 
plied with the laws of the State of Nebraska relating to the trans- 
action of the business of life insurance within said State.” Upon 
the argument it was conceded by defendants that no certificate or 
permission of the auditor had been issued to them as is required by 
law to be issued to insurance companies, but it was contended that 
no such certificate was necessary; that defendant asscciation is not 
an insurance company in contemplation of law, and therefore is not 
within the restrictions and prohibitions of the act of 1873 (chapter 
43, Comp. St.) 

The certificate of membership, omitting the name of the assured 
is as follows :— 


Farmers & Mechanics’ Mutual Benevolent Association. Incorporated under 
laws of Nebraska, October, 13, 1884, Lincoln, Nebraska. This certificate of 
membership witnesseth and declares :— 

That in consideration of the representations and agreements made in the 
application for this certificate of membership, and bearing even date here- 
with, which is made a part of this contract, the payment of an admission fee 
of not exceeding ten dollars, the payment of one dollar and seventy-tive 
cents on or before the tenth day of May, 1825, and the same amount semi- 
annually thereafter, and the payment on or before maturity of such benefit 
assessments as may be legally levied by the board of directors, the Farmers 
& Mechanics’ Mutual Benefit Association issues this certificate of member- 
ship, and constitutes ———, of , county of , State of Nebraska, a 
member of said association, with all the rights and privileges thereof, subject 
to the following conditions and agreements, and the provisions of the by- 
laws of said association. 

s DEATH BENEFITS. 


Upon the receipt at the office of the association, in Lincoln, Nebraska, of 
satisfactory proofs of the death of said member, he having conformed to all 
the conditions of membership, this association will pay to , or the legal 
heirs of said member, the net proceeds of one full assessment at schedule 
rates upon all contributing members at date of such assessment, and which 
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is received at the Lincoln office within thirty days from the date of the notice 
thereof, to an amount not exceeding five thousand dollars, to be paid within 
thirty days thereafter at the office of the association at Lincoln, Nebraska. 


PERSONAL BENEFIT. 


And this association further agrees that whenever this certificate shall 
have been maintained in full force by the prompt payment by the said mem- 
ber, on or before maturity, of all dues and assessments for the per.od of ten 
full consecutive years, this certificate may then mature, in which case this 
association will then pay to the said member personally the net proceeds of a 
half assessment at schedule rates upon all contributing members at that date, 
and which is received at the Lincoln office within thirty days from date of 
the notice of assessment thereof, not exceeding two thousand dollars: pro- 
vided, that upon payment of said amount this certificate shall be canceled 
and surrendered to this association, and provided, further, if the said mem- 
ber shall allow his certificate to lapse from any cause whatever, that the 
time of estimating when said ten years shall commence to run shall date from 
the date of his restoration to membership, and not from the original date of 
certificate: provided, the member shall not be assessed for this benefit, nor 
be entitled to the same, unless he has especially made application for this 
benefit when applying for membership. 


ACCIDENT BENEFIT. CLASS THREE. 


It is further stipulated that in case the member above has been in good 
standing in this association for a period of six full consecutive months, and 
becomes disabled by accident, not contracted in an immoral way, so as to be 
unable to perform any ordinary business or duties of life, he shall be entitled 
to receive ten dollars per week while so disabled: provided, that no sickness 
of less than one week shall be considered, and fractions of a week shall not 
be counted ; and to pay this accident benefit, and incidental expenses not 
otherwise provided fur, a full assessment shall be made from time to time as 
necessity may require, but no one person shall receive an accident benefit for 
a greater time than ten weeks at any one time for any one accident, nor shall 
they be paid exceeding the net proceeds of one full assessment. 

The special conditions on the back of this certificate are made a part 
hereof, and binding on both parties. This certificate is for a personal bene- 
fit, and is for an accident benefit, and is subject to assessments for personal and 
accident benefits as provided herein and in the by-laws of the association. 

In witness whereof the said Farmers & Mechanics’ Mutual Benevolent As- 
sociation has caused this certificate of membership to be signed by the presi- 
dent and countersigned and sealed by the secretary at the office of the associ- 
ation in Lincoln, Lancaster County, Nebraska, this sixteenth day of March, 
1885. : 

, Secretary. ——_—_—_, President. 


The special conditions referred to as on the back of the certificate 
are too lengthy to be copied here, but it may be stated briefly that 
the mailing of a printed or written notice to a member shall be 
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considered a legal notice. The association reserves the right to 
make special assessments for the purpose of paying accident bene- 
fits, and to pay for the expenses of the association not otherwise 
provided for. The name of the beneficiary may be changed upon 
the written request of the member, the surrender of the certificate 
and the payment of two dollars and fifty cents, and the issuance of 
a new certificate. Notice of the death or disability of the member 
shall be sent to the office of the association within ten days from the 
time of death or disability. If the certificate becomes void from 
any cause, all payments made thereon are forfeited to the associa- 
tion. Accident benefits may be waived upon application to the sec- 
retary. When a member fails to pay his dues or assessments, his 
security note becomes due and payable. The member forfeits all 
rights in the association by failure to pay assessments within thirty 
days from their date; the failure to pay semi annual dues within 
thirty days after they become due; the immoderate use of alcoholic 
liquors, or the concealment or misrepresentation of any material 
facts as to health when applying for membership; the perpetration 
or attempt to perpetrate any fraud on the association by the mem- 
ber, his beneficiary, or any one having an interest in the certificate, 
and the graduated schedule of rates in blank depending upon the 
age of the member. 

’ That this is a contract of insurance cannot, we think, in the light 
of the almost if not quite uniform holdings of courts and opinions 
of text-writers, be doubted. In Com. vs. Wetherbee, 105 Mass., 149, 
it is held that “a contract by which one party, for a consideration, 
premises to make a certain payment of money upon the destruction 
or injury of something in which the other party has an interest, is a 
contract of insurance, whatever may be the terms of payment of the 
consideration by the assured, or the mode of estimating or securing 
payment of the sum to be paid by the insurer in the event of loss, 
and although the object of the insurer in making the contract is 
benevolent and not speculative.” The contract does not differ in any 
essential feature of form or substance from a contract of insurance. 
The subject insured is the life or health of the member. The as- 
sured pays a certain sum (ten dollars) at the inception of the con- 
tract, which is fixed by the insurer (association); a promise to pay 
assessments punctually, when called for, is made by the assured, to- 
gether with stipulated semi-annual dues, which is fixed by the di- 
rectors. Upon the condition of these payments being promptly 
made the insurance is made to depend. At the death of the mem- 
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ber (assured), upon proof of the fact within ten days thereafter, the 
beneficiary is to receive a sum of money not exceeding $5,000. This 
is none the less an insurance because the amount to be paid is not a 
gross sum, but graduated by the number of “contributing mem- 
bers” at the date of the assessments therefor, nor because there is 
no legal method of enforcing payment of the assessment necessary to 
provide for the payment of the “death benefit,” but declares the 
contract of membership at an end, and all payments made thereon 
forfeited to the company. 

The courts have, with a great degree of unanimity, treated all 
such organizations as substantially life insurance companies, apply- 
ing to them, and to the mutual relations of the members, the rules 
and principles applicable to the contract of life insurance : May, 
Ins., sec. 550. See also Bolton vs. Bolton, 73 Me., 299; State vs. 
Standard Life Ass’n, 38 Ohio St., 281; State vs. Miller, 23 N. W. 
Rep., 241; State vs. Bankers ete. Ass’n, 23 Kan., 499; Arthur vs. 
Odd Fellows’ Ass’n, 29 Ohio St., 557; Illinois Masons’ Ben. Soe. vs. 
Winthrop, 85 Ill, 537; Same vs. Baldwin, 86 Ill, 479; Schunck vs. 
Gegenseitiger, 44 Wis., 369; State vs. Live-stock Ass’n, 16 Neb., 
552; s.c., 20 N. W. Rep., 852. 

It is virtually conceded by defendant in its brief and argument 
that the rules governing insurance companies must be applied to 
defendant, but a vigorous attack is made upon the law of this State 
upon the subject of life insurance, and it is claimed that the act 
above referred to is intended to crush out organizations like defend- 
ant, in the interests of what are usually termed the “ old-line” com- 
panies. It is nowhere suggested that the act is unconstitutional, 
nor that it was not legally passed by the legislature. Such being 
the case, we cannot inquire into the propriety of the action of the 
legislature, but must accept and enforce the law as we find it. 

Since defendants have not complied with the provisions of section 
6 of chapter 16, and sections 7 and 8 of chapter 43, of the Compiled 
Statutes (being an insurance company against accident), they have 
no authority to transact the business in which they are engaged, and 
judgment must be entered in accordance with the prayer of the pe- 
titio 
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SUPREME COURT OF INDIANA. 


Appeal from the Jasper Circuit Court. 


GEORGE STITZ 
vs. 
STATE OF INDIANA.* 


Overvaluation of insured property is competent evidefice in case of arson, 
not for the purpose of impeaching the character of the insured, but as 
showing a motive for the crime. But the accused was entitled to an in- 
struction that if the overvaluation was the result of mistake or error in 
judgment, it was not necessarily evidence of a wicked motive or criminal 
intent. 


In order to convict of arson, all the jurors must be satisfied of the guilt beyond 
a reasonable doubt, and it is error to charge that there should be no ac 
quittal unless all the jurors entertain a reasonable doubt of guilt. 


Exuiort, J. 

The indictment upon which the appellant was convicted, charges 
him with the crime of arson, and charges also, that the crime was 
committed for the purpose of defrauding the Phoenix Fire Insurance 
Company, which had issued a policy of insurance upon the building 
burned. 

The State was permitted to give in evidence a claim made by the 
appellant for property destroyed by the fire, and to prove that he 
put a value upon the property beyond its real worth. We regard 
this evidence as competent. We do not, however, agree with the 

ounsel for the State that it was competent for the purpose of im- 
peaching the character of the accused; on the contrary, we regard 
the theory of counsel for the State upon this point as radically er- 

* Opinion filed, December 31, 1885, 
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roneous. Character cannot be impeached by evidence of specific 
acts. This familiar principle shatters the theory of the State. 

In proceeding upon this theory counsel were led into serious er- 
ror in their argument to the jury, and the court followed them, to 
the manifest injury of the appellant. 

We put our ruling on the ground that the evidence was compe- 
tent, as tending to show a motive to commit the crime. If an ac- 
cused has a policy of insurance on his property and claims from the 
insurer more than the property is worth, it supplies some evidence 
of a wicked motive. If a man should claim, under oath, $1,000 for 
property of no greater value than $100, that fact would supply some 
evidence ténding to establish a motive for setting fire to the build- 
ing in which it was situated. 

It would, however, be a mere circumstance to be considered in 
connection with other facts. Of itself it would be of no great 
weight, but it would nevertheless be some evidence of a criminating 
character. 

The law recognizes the principle that men are impelled to commit 
crime from some motive. There are, indeed, few motiveless crimes, 
and among the motives impelling men to crime is that of gain. In 
a thoughtful and philosophical treatise it is said: “As there must 
pre-exist a motive to every voluntary action of a rational being, it is 
proper to comprise in the class of moral indications such particu- 
lars of external relation as are usually observed to operate as induce- 
ments to crime.” And among the motives that influence human 
conduct, this author classes that of gain: Wills, Civ. Ev., 39. An- 
other author says: “In looking at the motives which instigate hu- 
man conduct we ascend to the very origin of crime :” Burr., Civ. Ev., 
281. At another place this author says: ‘“‘The motive of gain, in 
the stricter sense of the term, may be excited by two different classes 
of objects; first, by something visible and tangible, which the party 
meditating the crime desires to possess; and secondly, by some sub- 
stantial benefit which it is expected to accrue as the result of the 
contemplated act : id., 285. 

The case of State vs. Cohn, 9 Nev., 179, supplies an illustration of 
the practical application of these principles. In that case the appellant 
was charged with arson, and it was held that evidence of over-large 
insurance upon his goods was competent to show a possible or prob- 
able motive, such motive being a material link in the chain of: 
circumstances. In the course of the opinion in that case it was 
said : “ Now, itis not a natural thing for a man to fire his own prem- 
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ises; presumptively, appellant was innocent. What then is the nat- 
ural and logical course of human thought at such a juncture? Is 
it not to inquire what motive, if any, existed which could have in- 
fluenced a sane person to du such an act? Such was the course 
pursued by the prosecution; the motive was sought, and by it 
claimed to be found in the fact of an undue insurance; not only a 
perfectly proper proceeding, but indeed the only one open.” The 
same principle is declared in Commonwealth vs. Hudson, 97 Mass., 
565, and in Shepherd vs. People, 19 N. Y., 537. 

In this last case, Deino, J., speaking for the court said: “The 
prisoner’s house had been burned, and he was charged, upon cir- 
cumstantial evidence, with having set it on fire. Prima facie he had 
no motive for the act, but a strong pecuniary one against it. But 
if he had a contract of indemnity, and especially if, under it, he 
might probably obtain more than the value of the preperty, the case 
would be quite different.” 

Mr. Bishop says: “ Evidence that the insurance was for more 
than the worth of the building is pertinent; also that the defendant 
attempted to procure payment of what was thus excessive :” 1 Bish., 
Cr. Pro., sec. 50. 

These cases are in harmony: with the general rule which that au- 
thor thus states : “ Hence proof of motive is never essential to a 
conviction. But it is always competent against the defendant: 1 
Bish. Cr. Pro., sec. 1,107; Wills, Cir. Ev., 41; Goodwin vs. State, 96 
Ind., 550—see p. 560. 

While it is competent to prove facts tending to show an evil mo- 
tive, yet such facts are always susceptible of explanation. Motive is 
but a circumstance, and it is always proper to explain the act 
which is adduced as evidence of a wicked motive. This is true of 
the present case. If the valuation of the property was made by mis- 
take, or was a mere honest error of opinion, the probatory force of 
the fact that there was a claim made for a value greater than the 
actual one, would be materially weakened, if not entirely destroyed. 
It is not uncommon for men to place too great a value on their own 
property, and an error in doing so is not necessarily a criminating 
circumstance : Citizens Ins. Co. vs. Short, 62 Ind., 316. 

The accused was entitled to an instruction, that if the overvalua- 
tion of the property was the result of an error of judgment, or of a 
mistake of fact, it was not necessarily evidence of a wicked motive 
or criminal intent. Our opinion is, that the court erred in refusing 
the instruction asked by the appellant upon this point. 
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The court gave to the jury this instruction : “ While each juror 
must be satisfied of the defendant's guilt beyond a reasonable 
doubt to authorize a conviction, such reasonable doubt, unless enter- 
tained by all the jurors, does not warrant an acquittal” This in- 
struction is palpably erroneous. There can be no conviction of a 
crime unless all the jurors are satisfied beyond a reasonable doubt, 
of the guilt of the accused. The law upon this point is firmly set- 
tled. The instruction before us in effect reverses this rule, for it 
informs the jury that “such reasonable doubt, unless entertained by 
all the jurors, does not warrant an acquittal.” This must have in- 
duced the jurors to think that unless all concurred in entertaining a 
reasonable doubt, the verdict should be against the defendant. This 
is in direct opposition to the rule declared by our decisions : Castle 
vs. State, 75 Ind., 146; Clem vs. State, 42 Ind., 420. 

This instruction is essentially different from the one passed upon 
in Fassinow vs. State, 89 Ind., 234. 

.A reasonable doubt entertained by some of the members of the 
jury may not compel an acquittal, but it may so strongly prevail and 
among so many, as to warrant others in yielding their opinions and 
joining in a verdict of acquittal. At all events, an instruction which 
indicates, as the one under immediate mention does, that individual 
jurors chould not acquit unless all the members of the jury entertain 
doubts of the defendant’s guilt, is erroneous. It may possibly be 
that in a case where the evidence satisfactorily shows the guilt of 
the accused, there should be no reversal for such an error as that 
committed in giving the instruction; but, however this may be in 
other cases, in such a case as this, where the evidence is far from 
satisfactory, we cannot disregard the error committed in giving the 
instruction under examination. 

There are other instructions given which we deem erroneous, but 
we do not think it necessary to discuss them, for the judgment must 
be reversed for the errors pointed out. 


Judgment reversed. 
And prisoner ordered back from prison and new trial ordered, 
with instructions. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to the Common Pleas of Lebanon County. 


HOME MUT. LIFE ASS’N or PENNSYLVANIA 
vs. 
GILLESPIE.* 


One of the conditions of a policy of insurance issued was that, if any untrue 
statement were made in the application or policy, the company should be 
free from all liability under it. 

The application for the policy set forth, ‘‘Have you been subject to or had 
any of the following disorders, open sores, lumps, or swelling of any 
kind; also ‘Have you ever had any malformation, illness or injury, or 
undergone any surgical operation.” Held, that it would be unreasonable 
to suppose that the parties had in contemplation the reading and under- 
standing of these questions in general terms, as it would be impossible for 
a person of mature years to remember the common and trivial ailments he 
may have suffered from in childhood. By open sores or swelling was 
meant such continuous or recurrent ones as result from disease or disorder, 
such as result by defective action from some functional derangement. 

By illness or injury was meant an illness or injury of such a nature and im- 
portance as would reasonably fall within the line of inquiry proper to be 
pursued in furtherance of the matter under consideration. 


The Home Mutual Life Association of Pennsylvania insured the 
life of Anthony Gillespie for the sum of $2,000, for the benefit of 
his son, John W. Gillespie. Upon the death of Anthony Gillespie, 
suit was brought against the company to recover the amount of the 
policy. The company defended on the ground that untrue answers 
had been made to questions set forth in the application, and that, 
therefore, by the conditions of the policy, there was no liability upon 
the part of the company. 


* Opinion filed, October 5, 1885.—From Eastern Reporter, 
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Grant Werpman, for Plaintiff in Error. 
J. P. S. Gosrn and W. H. M. Oram, for Defendant in Error. 


Crark, J. 

This is an action of debt on a policy of insurance issued January 
11, 1881, by the Home Mutual Life Association, to John W. Gillespie, 
upon the life of his father, Anthony Gillespie, who died May 23, 1883. 

By the terms of the policy, the application was made part of the 
contract of insurance, and each of the statements, and the answers 
to the questions therein contained, are admitted to be material, and 
are warranted to be full and true, and to be the only statements 
upon which the contract of insurance was made. One of the con- 
ditions of the policy provided that, if any statement made in the 
application or in the policy was in any respect untrue, the consid- 
eration of the contract should be deemed to have failed, and the 
association should be free from all liability under it. 

It is undoubtedly true that the validity of the contract depends 
upon the truth of the warranty. The materiality of the thing war- 
ranted to the risk, or the good or bad faith of the warrantor, is of 
no consequence; the engagement of the policy-holder is absolute, 
that the facts shall be as they are stated, when his rights under the 
policy attach: State Mut. Co. vs. Arthur, 30 Penn. St., 331; Com- 
monwealth Mut. Co. vs. Huntzinger, 98 id., 41; Mut. Aid Soe. vs. 
White, 100 id., 12; Blooming Grove Mut. Co. vs. McAlarney, 102 
id., 335. 

Whilst, however, the insured is held for the exact truth of his war- 
ranty as a condition of his recovery, it must first be ascertained, 
under the ordinary rules of construction, what the thing is that is 
warranted; and this being escertained, the insured is held to a full 
and literal performance of it. But the words of a warranty, or of a 
contract of insurance, must receive a reasonable interpretation. 
When the words of any contract have a clear meaning consistent 
with and relevant to its object and purpose, the intention of the 
parties, in the absence of fraud or mistake, cannot be shown to over- 
ride this meaning. But if the words emploved, in their literal or 
unrestricted sense, are inconsistent with the main and obvious pur- 
pose of the instrument, or are foreign to the purpose of its provi- 
sions, they may, if reasonably susceptible, receive such interpretation 
as accords with the object in view, and the clear intent of the par- 
ties. “Ifthe natural interpretation, looking to the other provisions 
of the contract, and to its general object and scope, would lead to 





392 Report of Decisions. [ May, 


an absurd or unreasonabie conclusion, as such a result cannot be 
presumed to have been within the intention of the parties, such 
interpretation must be abandoned, and that adopted which will be 
more consistent with reason and probability: ” May Ins., 182. The 
contract in such cases will be construed liberally in favor of the 
object to be accomplished. 

In his physical examination by the medical examiner, made a part 
of the application, the insured was interrogated, and replied as 
follows:— 


4. “ Have you been subject to, or had any of the following disor- 
ders or diseases:” ‘Open sores, lumps or swelling of any kind?” A. 
“ Nothing of that kind to my knowledge.” 


9. “Have you ever had any malformation, illness or injury, or 
undergone any surgical operation?” <A. “No.” 


These questions, it must be admitted, are in the most general 
terms, and if they are to be so read and understood, they are not 
only unreasonable, but absurd. A slight cutting of the finger with 
a penknife may for a time produce both an open sore and a swell- 
ing; the mere indisposition arising from cold is an illness; the stub- 
bing of a toe is an injury, and the most trivial operations with hand 
or knife may be said to be surgical. It would be impossible for a 
person of mature years to remember, and absurd for the association 
to inquire as to the common and trivial ailments or injuries he may 
have suffered from his earliest childhood, and it is unreasonable to 
suppose that those were in contemplation of the parties. 

The form of the fourth question indicates, however, that the open 
sore or swelling intended is such as results from “disease or dis- 
order,” that is to say, such as result by defective action from some 
functional derangement, and not from wounds or accidental injuries, 
and the court was right, we think, in saying that they were to some 
extent permanent or continuous, connected or recurrent. So, the 
illness or injury referred to must be of such nature and importance 
as would reasonably fall within the line of inquiry proper to be pur- 
sued in such cases. We do not say that the illness or injury must 
be such as would be material to the risk, but such as in the judg- 
ment of the jury was reasonably in contemplation of the parties, in 
view of the nature of the matter under consideration. If the line of 
distinction is obscure and difficult to draw, the fault is with the asso- 
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ciition for making it so. We do not believe that the assured was 
expected or required ta remember and to recite in his application 
all of the trivial ailments of his life. 

Whether the injury received by Anthony Gillespie at Cold Har. 
bor from the bursting of a shell was. of such a trifling and unimpor- 
tant nature as made it unworthy of mention, or was such an injury 
or open sore as could not have been contemplated in the examina- 
tion, was, under all the evidence in the cause, a question for the 
determination of the jury, and we think that question was, under 
tue charge of the court, fairly submitted, 


The judgment is affirmed, 
Green, J., dissents, 
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SUPREME COURT OF CALIFORNIA. 


IN RE APPLICATION 
OF 
LA SOLIDARITE MUT. BEN. ASS’N.* 


The by-laws of a beneficial asseciation previded that upon the death of a 
member, and in order te make up the amount to be paid over to his nomi- 
nee or nominees, each member should pay ene dellar in gold or silver coin. 
It was further provided that at the death of a member who had regularly 
paid his assessments his nominee or nominees should be entitled to claim 
and receive from the association the amount collected on the assessment to 
be levied therefor. Held, that such neminee was entitled to claim from the 
association only the sum which was actually collected on an assessment, 
and not one dollar for each and every member. 


The passage of a resolution by the members ef such association authorizing a 
larger sum to be paid to such neminee will not entitle the latter to claim 
the same if the resolution was never adopted or ratified by the directors, 
without whese order no meney could be appropriated er drawn from the 
treasury. 


Appeal from a judgment of the superior court of the city and 
county of San Francisco, entered in favor of the petitioner, and 
from an order denying the contestant a new trial. The opinion 
states the facts. 


S. H. Henry and F. J. Castitenvun, for the Appellanis. 
A. C. Braprorp and Rosert Ferran, for the Respondent. 


Beucuer, ©. C. 
This is an application by a beneficial association for leave to dis- 
incorporate. Eliza Little filed objections to the application, in which 
she alleged, among other things, that her husband died on the 29th 
day of January, 1882, a member of the association; that at the time 
“* Opinion filed, January 27, 1880.—From W.0. Reporter. SS 
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of his death there were three hundred and fifty-five members, and 
that she was the nominee of ker husband, and as such entitled to 
receive three hundred and fifty-five dollars, but had only been paid 
one hundred and fifty dollars. 

The case was tried and judgment entered dissolving the corpora- 
tion, from which and from an order denying a new trial the appeal 
is prosecuted. 

The findings do not meet all the issues raised by the objections, 
but as a reversal for this reason would not benefit the appellant if 
the other questions are decided against her, she seems in effect to 
have waived this point. 

The real question presented for decision is, Was the appellant 
entitled to receive as many dollars as there were members of the 
association at the time of her husband’s death, or only such sum as 
was actually collected from the members upon the assessment made 
for her benefit ? 

By the by-laws it was provided that upon the death of a member, 
and in order to make up the amount to be paid over to the nomi- 
nee or nominees, each member should pay one dollar in gold or 
silver coin. 

It was further provided that at the death of a member who had 
regularly paid his assessments his nominee or nominees should be 
entitled to claim and receive from the association the amount col- 
lected on the assessment to be levied therefor. 

What is the meaning of these provisions ? 

It is insisted for the appellant that they should be so construed 
as to give her one dollar for each member, whether collected or 
not. We do not agree with counsel in this. They seem to us to 
have a plain and obvious meaning, and not to admit of the con- 
struction asked to be put upon them. While it was provided that 
each member should be assessed and required to pay one dollar 
for the benefit of every deceased member’s nominee, it was evidently 
contemplated that some members might fail to pay, and in that 
event the nominee was to receive only the amount collected on the 
assessment. 

In our opinion the appellant was entitled to claim from the asso- 
ciation only the sum which was actually collected on the assessment, 
and not one dollar for each and every member. 

But if this be so, it is said that at a meeting of the members of 
the association, held on the Ist day of April, 1882, a resolution was 
introduced and passed “that after the assessment of W. F. Brisac 
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has been collected the claims of the nominees of the seven dece- 
dents remaining unpaid be paid an equal amount as the nominee of 
W. F. Brisac shall receive;” that the nominee of Brisac received two 
hundred and fifty-two dollars, and that Little was one of the seven 
decedents referred to, and under the resolution his nominee was 
entitled to claim and receive an equal amount. 

It does not appear that the nominee of Brisac was paid any 
greater sum than the amount collected on the assessment. But, 
whether she was or not, we fail to see how the resolution can aid 
the appellant. It was not adopted or ratified by the directors, and 
without their order no money could be appropriated or drawn from 
the treasury. It is settled law in this State that a “corporation can 
only act, can only speak, through the medium prescribed by law, 
and that is its board of trustees:” Gashwiler vs. Willis, 33 Cal., 20. 

Looking at the whole record, we fail to see any error prejudicial 
to the appellant, and the judgment and order should therefore be 
affirmed. / 


Searls, C., and Foote, C., concurred. 


By the Court. For the reasons given in the foregoing opinion the 
judgment and order are affirmed. 





1886.] dtna Nat. Banket al. vs. United States Life Ins. Co. 397 


UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF NEW YORK, 


ETNA NAT. BANK, or Harrforp, cONN., ET AL. | 


US. 


UNITED STATES LIFE INS. CO. er az.* ) 


Judgment creditors had filed a bill to have the proceeds of a policy on the 
life of the debtor, who was deceased, and which was payable to the wife, 
applied in satisfaction of their judgment, as having been procured by the 
application of funds belonging to the creditors. The wife opposed on the 
ground that under the statutes of the State where the contract was made, 
no such claim was allowable. 


Held, That the company was entitled to pay the money into court to await 
the settlement of the case, where all the claimants were before the court, 
Wiu1am 8. Mervin, for Complainants. 

O. P. Burt, for the Insurance Co. 

Joun W. Weep, for Defendant Harwood. 

Brown, J. 

The complaint in this case is in the nature of a judgment credit- 
ors’ bill filed by several judgment creditors of Norman B. Harwood, 
late of Florida, deceased, to have applied in satisfaction of their 
judgments the amount payable by the United States Life Insur- 
ance Company upon a policy of life insurance effected on the life 
of the judgment debtor, and payable, according to the terms of the 
policy, to his widow, the defendant Susan B. Harwood. The 
grounds of the complainants’ claim are two: First, a fraudulent use 
of large sums of money belonging to the judgment debtor in pro- 
curing the insurance; and, second, the provisions of the statute of 
the State of New York (Laws 1858, c. 187, § 1), that when the pre- 
miums paid exceed $500 per year, the excess shall accrue to the 
benefit of the husband’s creditors. Both defendants have appeared 
and answered; the insurance company making no defense, but stat- 
ing its readiness to pay the amount due upon the policy to whom- 


* Decision rendered, November 24, 1886, 
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soever may be entitled to it. The widow, by her answer, denies 
generally all the allegations of fraud, and alleges that under the 
statutes of Florida, where the contract was made and the policy 
delivered, no such exception in favor of creditors exists, and that 
the whole amount of the policy is due and payable to her. The 
insurance company now moves for leave to pay the money into 
court, as having no interest in the controversy. 

The motion has been argued with great care upon both sides, 
The defendant Harwood insists that nothing should be done by the 
court to relieve the insurance company from its alleged duty of pay- 
ing her at once, according to the terms of the policy, and without 
regard to the complainants’ claims. The complainants, however, 
have a legal right to conduct the proceedings that have been insti- 
tuted to a judicial termination. Both defendants have appeared, the 
fund is within the jurisdiction of the court, and the court must ulti- 
mately make a final decree, disposing of the fund and of the rights 
of the parties. By the filing of the bill the complainants have 
acquired an equitable lien upon the fund for any amount they may 
ultimately succeed in holding applicable to their judgments, whether 
it be the whole or only a part of the fund; and this decree will be 
binding and conclusive upon Mrs. Harwood, as well as upon the 
insurance company. The insurance company, therefore, cannot 
safely pay either claimant, except at its peril of anticipating rightly 
the ultimate judgment of the court. The fund in question arises 
under the policy of insurance, both parties claiming under the same 
instrument. 

Without considering in detail the numerous cases on the subject 
of interpleader that have been cited, Iam of opinion that in the 
situation of the parties in this case, the motion should be granted. 
The equitable lien which the complainants have obtained by the 
filing of their bill is a controlling feature. The fund must be dis- 
posed of in this cause. The insurance company has no interest, as 
between the opposing parties contending for the fund, and is sub- 
stantially in the situation of a stakeholder. It should be allowed, 
therefore, to pay the money into court, including the interest upon 
it from the time it became due and payable, according to the terms 
of the policy. One advantage that will accrue to Mrs. Harwood 
from such an order will be the power of the court to award her at 
once, upon her application, and upon suitable security, the payment 
of a portion of this amount, should satisfactory reasons therefor 


appear. 





Bassett vs. Parsons. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BASSETT 
v8, 
PARSONS.* 


The sum payable under an insurance policy to the defendant absolutely, or in 
a contingency, passes, in case of his insolvency, to his assignee. 


This was an action of contract on a probate bond. The material 
facts, which appear in the opinion, were reported to the full court on 


an agreed statement. 


Hitt and Wainwrieut, for Plaintiff. 

D. W. Bonp and J. C. Hasmonp, for C. L. Parsons, and J. Crofts, 
assignee. 

Ho.mss, J. 

This action was brought April 13, 1880. A special precept of 
attachment was issued November 9, 1884, and the Continental Life 
Insurance Company was summoned as trustee. At both dates there 
was a policy outstanding on the life of the defendant, by the terms 
of which the sum insured had become absolutely payable to him 
November 1, 1884. Just before the service of the trustee process, 
after the bringing of the suit and before the service of the trustee 
process, the defendant had gone into insolvency, and his assignee 
had been appointed, who appears as claimant of the fund. The 
defendant also makes a claim as trustee for his children, on the 
ground of the language in the policy (“do insure for the benefit 
of the children of Charles T. Parsons”). On these facts we are of 
opinion that the trustees was rightly discharged. It is perfectly 
plain that the contract with the defendant, that “if the said insured 
|i. e., the defendant] shall survive until the first day of November, 
“® Opinion filed, October, 1885, 
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1884, then the said sum insured shall be paid to him,” passed to 
the assignee by the assignment, unless it was held by the defendant 
in trust, as he contends. The defendant’s right, under the con- 
tract to have the sum so paid, was “ property,” within Pub. Stat., 
chap. 157, § 46, from the moment the contract was made: Pierce 
vs. Charter Oak Ihife Ins. Co., 188 Mass., 151. It is true that the 
promise was to pay in a certain event only. But the event was be- 
yond the control of the promistr, and when, by contract, a party 
puts his future conduct, as to paying, or not paying, out of his 
own power, and into that of another, the latter has a present right, 
in the view of the law, although his enjoyment may depend upon 
events apart from human will. An opposite view would deprive 
policies of insurance, or contracts for the carriage and safe delivery 
of goods, the act of God and the public enemy excepted, of the 
character of property. 

It is objected that the assignee does not rest his claim upon the 
assignment. The claim reads: “If the amount due was, at the 
time of the issuing of said special precept of attachment, by the 
terms of said policy the property of said Charles 'T. Parsons, and 
liable to attachments as his estate, that the same belongs to him, the 
said Crofts, as assignee aforesaid ; and he therefore claims the 
same,” etc. Even if the assignee assigned a wrong reason for his 
claim, his claim is absolute, and the trustee’s answer discloses a 
good reason for it (unless the children are entitled) in the facts 
which we have mentioned. But we do not read the claim as made 
on the ground that the fund was liable to attachment at the date 
of the special precept, being after the assignment, and therefore 
passed to the assignee. We do not read it as setting forth any 
ground except what is imphed by the allegation that he is assignee. 
The reference to the liability of the fund to attachment is simply 
for the purpose of admitting by implication that if it is held to 
belong to the children, the assignee had no title. 

As the trustee must be discharged whether the assignee or the 
defendant's children has the better right, it is unnecessary to con- 
sider whether the children have any interest in the promise which 
has been discussed, by reason of the earlier words, “Or insure the 
life of Charles T. Parsons for the benefit of his children,” etc. ; or 
whether, by reason of his surviving until Nov. 1, 1884, the contract 
has ceased to be an insurance, and has become a simple debt to 
Parsons to his own use. 

Trustee discharged, 





